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STATEMENT OF JURISDICTION 

This Court has jurisdiction to entertain this Application for Leave to Appeal 

pursuant to MCR 7.305(C)(2)(a). The Michigan Court of Appeals had jurisdiction to 

entertain and adjudicate this appeal of right pursuant to MCR 7.202(6)(a)(i) and MCR 

7.203(A)(1) as the Order of Judgment issued by the Saginaw County Circuit Court, 

Judge Robert L. Kaczmarek presiding, on September 22, 2015 constitutes a final 

order/judgment. Copies of the final decision and the Court of Appeals’ decision are 

attached hereto. 
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STATEMENT OF QUESTIONS PRESENTED 

I. Does a ‘destructive forces’ inverse condemnation claim under Peterman v Dep’t 
of Natural Resources, 446 Mich 177 (1994) continue to exist under Michigan 
law? 

 
Appellant answer: Yes. 
 

 
II. Did the Court of Appeals error in holding the negligence-based damages rule 

provided by Price v High Pointe Oil applies to breach of third-party contract 
claims in contravention of this Court’s well-established rule that contract 
damages is a jury question requiring a determination of what would place the 
injured party in as good a position as it would have been in had the promised 
performance been rendered? 

 
Appellant answer: No. 
 
 

III. Is depreciation an element of damages that must be proved by the plaintiff or is it 
an affirmative defense to be raised by a defendant?  
 

Appellant answer: Depreciation is an affirmative defense to  
be raised by the defendant. 
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INTRODUCTION 

The facts of this case are extremely simple. On the morning of September 18, 

2012, a demolition crew was knocking down a blighted house in Saginaw, Michigan 

owned and controlled by the Saginaw County Land Bank Authority (“Land Bank”). 

Suddenly, the roof on the Land Bank’s blighted house broke away uncontrollably, 

crossed the property line, and collided with the neighboring house owned by the Jones 

Family Trust (“Trust”). We need not speculate what happened, because there is 

surveillance video of the strike (which is in the court record). Defendant Rohde Bros. 

Excavating, Inc. (“Rohde Bros”) conceded below it breached its third-party contract with 

the Jones Family Trust. See Order of Judgment. However, the trial judge limited 

damages to a fraction of the actual losses and wrongfully released the Land Bank from 

its constitutional liability. The Court of Appeals affirmed in relevant part. Leave is sought 

to correct the incorrect legal standards imposed by affirmance by the Court of Appeals. 

FACTS 

This case involves two neighboring houses, one owned by the Saginaw County 

Land Bank Authority (being 343 S. 5th 

Ave, Exhibit A), and the other by the 

Jones Family Trust (being 339 S. 5th 

Ave), in the City of Saginaw on their 

neighboring city lots. The Jones House 

is the long-time home of Bobby and 

Sylvia Jones, and their various foster-

later-adopted children. Sylvia Jones 
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Dep, pp. 13, 17-18.1 The Jones House (and the property it rests upon) are titled to a 

trust known as the Jones Family Trust, the appellant. Id., at 6. This property and home 

has been in Bobby Jones’s family for generations.  

 Next door to the Jones House is a long-time eyesore, a blighted and long-

abandoned structure at 343 S. 5th Ave. After the previous, abandoning owners stopped 

paying taxes, this house (the “Blighted House”) and its property were forfeited to local 

taxing authorities and ultimately came to be owned by the Saginaw County Land Bank 

Authority, a governmental entity created pursuant to the LAND BANK FAST TRACK ACT, 

Public Act 258 of 2003. See Exhibit A. The Land Bank did not revitalize or improve the 

Blighted House. The Land Bank’s Blighted House was a direct and ongoing violation of 

the City of Saginaw’s DANGEROUS BUILDINGS ORDINANCE. The Land Bank acknowledged 

the Blighted House was a dangerous building and actively decided not to revitalize or 

improve its property. Rather than complying with the local ordinance’s safety 

requirements, the Land Bank partnered with the City of Saginaw to allow the City’s 

private-party demolition contractors to tear down the Blighted House. This demolition 

was paid by grants (Neighborhood Stabilization Funds) obtained from the federal 

government. Exhibit B. After a competitive bidding process among various local private 

excavating companies, the City awarded the demolition contract to Rohde Bros as the 

lowest-priced qualified bidder to raze the Land Bank’s Blighted House.2 Exhibit C. 

There were key provisions within this contract contractually accepted by Rohde Bros, 

                                                 
 

1 Defendants, City of Saginaw, Rohde Bros. Excavating Inc’s Brief in Support of Motion for 
Summary Disposition, Exhibit 4. For ease of reference, this deposition transcript will be referred to as 
“Sylvia Jones Dep, p. __” and is attached hereto. 

2 The illegal house was owned, controlled, and under the legal responsibility of the Land Bank. 
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which become important later infra. The demolition on the Blighted House started on the 

crisp morning of September 18, 2012. Answer to First Amended Compl, ¶16; Exhibit F. 

On the fateful morning of September 18, 2012, crews from Rohde Bros, on 

behalf of the Land Bank, commenced the process of beginning to demolish the Blighted 

House. Shortly after beginning, the workers lost control of a large portion of the Blighted 

House and its roof at approximately 8:06 a.m., which then crossed over and slammed 

into the side of the Jones House. Exhibits D and G.3 The strike was captured, in 

decent part, on video. Id. At the time of the strike, Sylvia Jones was across the street 

and watched, in horror, as a large section of the Blighted House slammed into her home 

where her husband, Bobby, and at least one child was having breakfast. Fortunately, no 

one was hurt or killed; the Jones House, however, suffered a massive systemic blow. 

Exhibit H. The occupants of the Jones House (being Bobby and Sylvia Jones and their 

children) were forced to abandon personal property (damaged) and also flee the 

damaged Jones House by moving to a smaller nearby house also owned by the Trust, 

which in turn caused lost rental profits in the form of the Trust being precluded from 

renting this other property to renters, as previously done. Bobby and Sylvia Jones lost 

out on their quiet enjoyment of their property in their golden years. Later, after utilities 

bills were skyrocketing from wasted fuel from the damaged heating systems caused by 

the strike, Sylvia had the utilities shut off to prevent unnecessary waste and to 

“winterize” the home.4 Sylvia Jones Dep, pp. 86-87. 

                                                 
 

3 Exhibits D and G are videos which were sent on CD to the Clerk of the Court of Appeals due to 
inability for TrueFiling to accept the same, and are part of the record. 

4 Because these defendants refused to fix their caused damage, additional foreseeable damage 
occurred when the Jones House was further damaged by the frost heave caused by the natural cycle of 
Michigan’s seasons. That theory was accepted by the trial court and the Court of Appeals. 
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For this case, plaintiffs retained two structural experts5—both former building 

officials from Berrien County—who inspected the Jones House and offered their 

analysis. The first was Walter “Barney” Martlew, a registered and licensed professional 

engineer and former building inspector for the City of Benton Harbor. Martlew Dep, p. 

6. Martlew serves on the board of directors of Kalamazoo Area Building Authority, which 

provides direction and oversight for residential and commercial inspections for various 

governmental entities in Kalamazoo County. Id., pp. 6-7. The second was Sam Hudson, 

a licensed residential builder. Hudson Dep, p. 5. Both experts contributed testimony 

explaining the damage to the Jones House was caused by the strike from the run-away 

Blighted House. Exhibit H. Of particular importance, Hudson found “[e]xtensive 

upgrades [were] required to make the structure code compliant” and “make the total 

cost of repairs impractical to consider.” Exhibit H, p. 6. These experts concluded the 

Jones House “certainly suffered significant damage” which “are directly attributable to 

the strike incident.” Id., at 4. 

In May 2013, the Trust, together with Bobby and Sylvia Jones, filed suit against 

the Land Bank, the City, Rohde Bros, and an unknown employee named Hard Hat Doe 

as defendants. See Compl. Discovery was undertaken. For reasons unimportant to this 

appeal, the City and Hard Hat Doe were voluntarily dismissed from the legal action, 

leaving just the Land Bank and Rohde Bros. Neither remaining defendant admitted 

responsibility. 

                                                 
 

5 A third expert was retained and deposed for trial purposes. The third expert, a builder, provided 
the cost to rebuild the Jones House. Rebuilding a similarly sized home was cost just under $300,000 to 
construct. Rebuilding was selected as the reasonable method of proving damages because the total cost 
of repairs was impractical to consider. Exhibit H, p. 6. 
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While various claims were asserted with various theories, only a small portion are 

relevant by this appeal. First, Plaintiffs alleged that the Land Bank, as a governmental 

entity, was responsible via a constitutional theory of inverse condemnation pursuant to 

Article X, Section 2 of the Michigan Constitution, together with the Fifth and Fourteenth 

Amendments (made enforceable pursuant to 42 USC § 1983).6 As for Rohde Bros, the 

Trust alleged general negligence, trespass, and breach of third-party contract under the 

bid agreement between the Land Bank/City of Saginaw and Rohde Bros. Exhibit C, p. 

4. 

At the end of discovery, the Land Bank moved for summary disposition on the 

inverse condemnation claims. The Circuit Court summed up the argument precisely: 

Defendant Land Bank argues that this Court should summarily dismiss Plaintiffs' 
federal claim for an unconstitutional taking under the Fifth and Fourteenth 
Amendments of the U.S. Constitution is warranted because it did not carry out or 
administer the demolition project, did not specifically direct any action toward 
Plaintiffs' property to limit its use, there is no causal connection between its 
alleged actions and the damages alleged, and the nuisance exception to the Fifth 
Amendment's taking clause excuses it from payment of just compensation. 
 

OPINION AND ORDER OF THE COURT, dated Sept 29, 2014, p. 3. Plaintiffs opposed. For 

the reasons discussed below, the Court granted (albeit erroneously) the Land Bank’s 

motion for summary disposition. Id., p. 14. 

 As to Rohde Bros, it attempted to defend on all sorts of grounds—nearly all of 

which were unsuccessful.7 OPINION AND ORDER OF THE COURT, dated Sept 29, 2014, p. 

                                                 
 

6 Plaintiffs also sought attorney fees and costs pursuant to 42 USC § 1988. 
7 Defendant Rohde Bros appealed, twice, the Circuit Court’s decision to allow the case to go to 

trial. First, Rohde Bros, a private company, argued it had government immunity and took an appeal by 
right. The Court of Appeals immediately dismissed the appeal finding a corporate entity cannot 
reasonably be considered a governmental party, agency, official, or employee, and thus no appeal by 
right for denial of governmental immunity. Jones Family Trust v Saginaw Co Land Bank Auth’y, 
unpublished order of the Court of Appeals, issued Oct 24, 2014 (Docket No. 324106). Undaunted, Rohde 
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19. The Circuit Court set trial for the claims of trespass, negligence, and breach of third-

party contract. See Register of Actions. As to the third-party breach of contract, 

Plaintiffs’ theory was that under terms of demolition contract (as agreed to by Rohde 

Bros for the demolition of the Blighted House), there contained an express promise to a 

specified class of third-parties: the abutting properties. 

 

Exhibit C, p. 4. It is undisputed that the Jones House is an abutting property to the 

home being demolished, which Rohde Bros promised, by contract, that it “shall take 

care to protect” the same. The Court agreed and allowed this claim to go to the Jones 

jury. OPINION AND ORDER OF THE COURT, dated Sept 29, 2014, p. 16. 

 On the eve of trial, there remained three plaintiffs and a single defendant, Rohde 

Bros. As the remaining defendant, Rohde Bros filed a multi-part Motion in Limine just 

before trial. Despite no direct argument on the issue of damage limitations, the Circuit 

Court issued another Opinion and Order at 4:50p.m. on the day before trial. The Circuit 

Court discussed the Supreme Court’s decision of Price v High Pointe Oil Co, Inc, 493 

                                                                                                                                                             
 
Bros filed a delayed application for leave to appeal, which was also denied. Jones Family Trust v 
Saginaw Co Land Bank Auth’y, unpublished order of the Court of Appeals, issued May 12, 2015 (Docket 
No. 324792). 
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Mich 238; 828 NW2d 660 (2013) reaffirming the common law “O’Donnell rule” “as the 

measure of damages to property applicable to negligence claims in Michigan.”  

If injury to property caused by negligence is permanent or irreparable, [the] 
measure of damages is [the] difference in its market value before and after said 
injury, but if [the] injury is reparable, and [the] expense of making repairs is less 
than [the] value of [the] property, [the] measure of damages is [the] cost of 
making repairs. 
 

However, the Circuit Court then pulled a surprise, which is the main basis of the 

appellate challenge—the Circuit Court applied the negligence limitation to the pending 

third-party breach of contract claim— 

Finally, with respect to the breach of contract claim, the Court observes the 
gravamen of the claim sounds in tort notwithstanding its label. As intended third-
party beneficiaries, Plaintiffs have no expectancy under the contract other than 
that they receive the benefit the contracting parties intended for such third-parties 
receive. In this case, that benefit simply involves a promise by Rohde Bros. to 
“take care” in the performance of their contractual undertaking for the benefit and 
protection of certain classes of reasonably identifiable third-persons and property 
while undertaking its performance of the contract for demolition services. The 
contract provides, in pertinent part: 
 
The contractor shall take care to protect abutting properties, pedestrians, 
motorists, and existing improvements which are not to be removed (i.e. City Side 
Walks). 

Defendants, City of Saginaw, Rohde Bros. Excavating, Inc's Brief in 
Support of Motion for Summary Disposition., Ex. 3, 4 (underlined 
emphasis added). 

 
This language identifies no additional duty that is not already imposed by 
operation of the common law. In other words, even absent this specific 
contractual promise to exercise care to protect abutting properties and other third 
parties while performing the contract, Rohde Bros. was already under a duty to 
do precisely that under common law tort principles. 
 
Michigan law recognizes that a contracting party is subject to a “preexisting 
common-law duty to use ordinary care in order to avoid physical harm to 
foreseeable persons and property in the execution of its undertakings. That duty, 
which is imposed by law, is separate and distinct from defendant's contractual 
obligations ...” Loweke v. Ann Arbor Ceiling & Partition Co., L.L.C., 489 Mich. 
157, 172[; 809 NW2d 553] (2011). See also Courtright v. Design lrr, Inc., 210 
Mich.App. 528, 530, 534 N.W.2d 181, 181-183 (1995)(“While performing a 
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contract, a party owes a separate, general duty to perform with due care so as 
not to injure another. Breach of this duty may give rise to tort liability. Clark v. 
Dalman, 379 Mich. 251, 261, 150 N.W.2d 755 (1967). The duty to act with due 
care encompasses the duty to prevent injury from a peril created during 
performance.”).  
 
Consequently, with respect to the breach of contract claim, there is no 
contractual expectancy possessed by the third-party Plaintiffs under the relevant 
provision beyond the expectation that the common law duty of ordinary care 
would be followed - it is nothing more than a promise not to act negligently. As 
Michigan law instructs that the O'Donnell rule is to be applied as the measure the 
damages for the negligent injury to real property resulting from a party's failure to 
exercise ordinary care, it again provides the measure of damages even when the 
cause is pled in the form of a breach of contract action. 
 
Therefore, in light of the foregoing, the Court determines the appropriate 
measure of damages to the House in this case, regardless of the theory 
pled to support recovery of those damages, is the cost of repair only if the 
injury is reparable and the expense of repair is less than the market value 
of the property; otherwise, the measure of damages is the difference in the 
value of the property before and after the injury. 
 

OPINION AND ORDER OF THE COURT, dated August 31, 2015 (copy attached). In other 

words, the Circuit Court applied the law of negligence to a claim of breach of third-party 

contract. This conclusion, especially the highlighted portion, is contrary to this Court’s 

precedence. 

 On the morning of the trial, the parties met in chambers to discuss the case and 

the aftermath of the Circuit Court’s 11th hour faxed decision. Plaintiffs had previously 

submitted jury instructions weeks before seeking to apply different instructions 

regarding damages for the Jones jury for each separate claim/theory proffered—the 

Price rule for negligence and the Alan Custom Homes8 rule for the breach of third-party 

contract. But with the Circuit Court’s ruling as the law of the case, the most the jury 

could award was up to the Price negligence limitation. Plaintiffs’ primary claim was the 

                                                 
 

8 256 Mich App 505; 667 NW2d 379 (2003). 
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breach of third-party contract, which was to be argued to the jury as far in excess of the 

negligence-based damages. To that end and with the Price limitation imposed, Rohde 

Bros conceded it breached of third-party contract claim and then stipulated to entry of a 

judgment ceding liability on the breach of third-party contract. However, the Court 

specifically ordered that— 

Plaintiff, Jones Family Trust, will be appealing to the Michigan Court of Appeals 
to challenge the damages limitation decreed by the Opinion and Order of the 
Court, dated August 31, 2015 [and the] Court finds that this issue is specifically 
preserved for appellate purposes. 
 

See ORDER OF JUDGMENT, Sept 22, 2015, p. 2. Judgment was entered in favor of 

Plaintiff Jones Family Trust against Rohde Bros in the amount of $20,000.00 in light of 

the Price limitation, and an appeal to the Court of Appeals followed. 

 At the Court of Appeals, the panel issued an opinion that failed to accept of the 

Trust’s legal arguments. Jones Family Trust v Saginaw Co Land Bank Auth’y, 

unpublished decision of the Court of Appeals, issued April 20, 2017 (Docket No. 

329442). First, the Jones panel held the Peterman claim was not viable because an 

“allegedly negligent act committed by the government actor, during the demolition, led to 

the damage.” Id., at *5. While Peterman makes no such distinction, the Court of Appeals 

wrongly believed it did and “prevents the application of Peterman and Estate Dev Co9 in 

the case at bar.” Id. Similar to the jetties in Peterman, the panel explained that had “the 

demolition of the home caused erosion to the Trust’s property in the months after the 

demolition, Peterman and Estate Dev Co would arguably be controlling.” Id. 

                                                 
 

9 Estate Dev Co v Oakland Co Rd Comm’n, unpublished decision of the Court of Appeals, issued 
Mar 24, 2011 (Docket No. 291989) 
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 As to the issue of limitation damages, the panel found that the Trust “may be 

theoretically correct” in that the Price/O’Donnell standard, a tort standard, does not 

apply to the breach of third-party contract claim because the contract damages standard 

is different, i.e. to be placed in as good as a position as it would have been had the 

contract not been breached.” Id., at *6. Yet, the panel ultimately framed the contractual 

promise of Rohde Brothers to “take care” as nothing more than the contracting for a 

duty “analogous” to the common-law [tort] duty to act with care and thus damages are 

limited by Price/O’Donnell. Id. 

 Lastly, as to the depreciation issue, the panel did not undertake any substantive 

analysis, but rather tersely concluded “we are unable to find any authority to support the 

Trust’s ultimate position.” Id. Instead, the panel looked to a pre-1990 case and 

concluded that “depreciation constitutes part of what a plaintiff must demonstrate in 

proving his or her damages with reasonable certainty, not something that a defendant 

must prove as an affirmative defense.” Id., at *7. Yet, the element of depreciation 

appears nowhere in the Model Civil Jury Instructions. 

 With these legal errors made by the Court of Appeals and the Circuit Court, this 

Application for Leave now follows. 

STANDARD OF REVIEW 

This Court has discretion to grant leave to hear this Application. MCR 

7.305(C)(2)(a). The interpretation and application of law is a question of law reviewed 

de novo. Cardinal Mooney High Sch v Michigan High Sch Athletic Ass’n, 437 Mich 75, 

80; 467 NW2d 21 (1991). Questions of law are reviewed de novo, Ter Beek v City of 

Wyoming, 495 Mich 1, 8; 846 NW2d 531 (2014), as are grants of summary disposition, 

West v General Motors Corp, 469 Mich 177, 183; 665 NW2d 468 (2003). 
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ARGUMENT 

I. The Court of Appeals erred in affirming the dismissal of the inverse 
condemnation claims under Peterman. 

By this Application, the Court is requested to answer whether the ‘destructive-

forces’ inverse condemnation claim under Peterman v Dep’t of Natural Resources, 446 

Mich 177 (1994) is as narrow as applied by the Court of Appeals. The Trust argues the 

Court of Appeals erred with the Trust having suffered compensated constitutional-based 

damages.  

A. Michigan law directs that when damage occurs to private property, 
the government must pay just compensation as a form of inverse 
condemnation.  

The federal and state constitutions both proscribe the taking of private property 
for public use without just compensation. US Const, Am V; Const 1963, art 10, § 
2; Adams Outdoor Advertising v East Lansing (After Remand), 463 Mich 17, 23; 
614 NW2d 634 (2000); Oakland Co Bd of Co Rd Comm'rs v JBD Rochester, 
LLC, 271 Mich App 113, 114; 718 NW2d 845 (2006). The purpose of just 
compensation is to put property owners in as good a position as they would have 
been had their property not been taken from them. Poirier v Grand Blanc Twp 
(After Remand), 192 Mich App 539, 543; 481 NW2d 762 (1992). 
 

Heydon v MediaOne of Southeast Michigan, Inc, 275 Mich App 267, 279-280; 739 

NW2d 373 (2007). A governmental entity’s actions can be a taking of private property 

even though the public agency never directly exercised control over the property, 

provided that some action by the government constitutes a disturbance of or 

interference with property rights. In re Acquisition of Land-Virginia Park, 121 Mich App 

153, 159; 328 NW2d 602 (1982). “Where private property has been damaged rather 

than taken by governmental actions, the owner may be able to recover therefor by way 

of an inverse or reverse condemnation action.” Virginia Park, supra, at 158 (emphasis 

added). “An inverse condemnation suit is one instituted by an owner of land whose 

property, while not having been formally taken for public use, has been damaged by a 

R
E

C
E

IV
E

D
 by M

SC
 6/1/2017 8:26:57 PM



 

-12- 

O
UT

SI
D

E 
LE

G
A

L 
C

O
UN

SE
L 

PL
C

 
w

w
w

.o
lc

pl
c.

co
m

 

public improvement undertaking or other public activity.” Id. (emphasis added). 

Governmental action falling short of actual physical occupancy, acquisition, or 

appropriation still constitutes a taking “if its effects are so complete as to deprive the 

owner of all or most of his interest in the subject matter.” Id. at 160 (citations omitted).  

To establish an inverse condemnation claim in such a case, an injured party 

must prove only two things: (1) that the government’s actions were a substantial cause 

of the decline of the plaintiff's property, and (2) that the government abused its 

legitimate powers through affirmative actions directly aimed at the plaintiff’s property. 

Hinojosa v Dep't of Natural Resources, 263 Mich App 537, 549; 688 NW2d 550 (2004); 

Merkur Steel Supply, Inc v Detroit, 261 Mich App 116, 130; 680 NW2d 485 (2004).  

The Trust asserted a ‘destructive-forces’ inverse condemnation claim. This Court 

has held that a compensable taking is established “where [the government] set into 

motion the destructive forces that caused the damage to plaintiff’s property.” Peterman 

v Dep’t of Natural Resources, 446 Mich 177, 191; 521 NW2d 499 (1994); see also 

Estate Dev Co v Oakland County Rd Comm’n, unpublished opinion of the Court of 

Appeals, issued Nov 20, 2007 (Docket No. 273383).10 Peterman11 has explained that 

“any injury to the property of an individual which deprives the owner of the ordinary use 

of it is equivalent to a taking, and entitles him to compensation.” Peterman, supra at 190 

(emphasis added). Unlike the approach taken by the Court of Appeals’ Jones panel, 

                                                 
 

10 There are two unpublished Court of Appeals cases deriving from the same underlying case, 
Estate Dev Co v Oakland Co Rd Comm’n, unpublished decision of the Court of Appeals, issued Nov 20, 
2007 (Docket No. 273383)(Estate Dev Co I) and Estate Dev Co v Oakland Co Rd Comm’n, unpublished 
decision of the Court of Appeals, issued Mar 24, 2011 (Docket No. 291989)(Estate Dev Co II) that applied 
Peterman. This brief cited to Estate Dev Co when referring to these cases collectively.  

11 While this constitutional cause of action derives from Peterman, the name of this theory comes 
from Estate Dev Co. 
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“[t]he term ‘taking’ “should not be used in an unreasonable or narrow sense” and thus 

when a government action “set[s] into motion the destructive forces that caused the 

erosion and eventual destruction of the property,” a compensable taking has occurred. 

Id., at 189, 191. This claim does not require and makes irrelevant any physical taking or 

invasion by the government. Id., at 190 (“inverse condemnation may occur even without 

a physical taking of property”). In other words and stated succinctly, “where real estate 

is actually invaded by superinduced water, earth, sand, or other materials [query: a roof 

from a neighboring government-owned building?]… it is a taking within the meaning of 

the Constitution. Id., at 184, 188-189 (emphasis added).  

The Peterman Court explained the government’s action in constructing a boat 

launch and installing jetties, which later resulted in the diminishment of the plaintiffs’ 

neighboring riparian lands, was sufficient to establish a taking. Peterman, supra, at 200, 

207-208. The government (by way of the DNR) set into motion the destructive forces 

that caused the later erosion and eventual destruction of the plaintiffs’ neighboring 

property, even though the legitimate exercise of installation of water-based structures 

did not invade the plaintiffs’ property or directly cause the resulting damage. Id. at 191. 

This Court rejected the government’s argument that it need not compensate the 

damaged parties because its actions were within its legitimate power. Id. This Court 

also concluded that “simply because the state is acting [legitimately]… does not grant it 

the power to condemn all property without compensation.” Id. at 198. 

The Court of Appeals distinguished Peterman for how the damages occurred, 

rather than by what. It held that “[h]ad, for example, the demolition of the home caused 

erosion to the Trust's property in the months after the demolition, Peterman and Estate 
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Dev Co would arguably be controlling.” The Court of Appeals confused the nature of a 

destructive forces claim as a constitutional claim solely premised on erosion. In other 

words, according to the Court of Appeals, a Peterman claim is only viable if the damage 

occurs after the physical ‘work’ of the government is complete and later erosion has 

occurred (whether installing jetties or demolishing a house). This is clearly in error. A 

Peterman claim is not about erosion; it is about creating constitutional liability when the 

government sets into motion (even if done legitimately) the destructive forces and a 

compensable taking occurs.  

Since Peterman, there are only two decisions (from the same underlying case) 

which have dealt with a ‘destructive forces’ inverse condemnation claim under Michigan 

law after Peterman. In Estate Dev Co,12 the basis for the taking claim is that the 

government agency, a road commission, engaged in affirmative acts in the exercise of 

its road construction activities that set into motion the destructive forces that later 

caused the flooding to plaintiff’s property, while not directly invading plaintiff’s land. The 

Estate Dev Co Court concluded that such a theory is appropriate for resolution by the 

jury. Subsequently, the jury returned a verdict in favor of plaintiff. On appeal, it also 

affirmed an instruction wherein plaintiff only had to prove that governmental entity “set 

into motion destructive forces” which caused damages. As result, the standard of 

Peterman was applied: plaintiff must only need to show that the government committed 

a particular affirmative act that set forces into motion, even though the act need not be 

                                                 
 

12 While this constitutional cause of action derives from Peterman, the name of this theory comes 
from Estate Dev Co. 
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directly aimed at the property at issue, nor constitute an abuse of legitimate 

governmental powers. This is the standard the Jones panel should have applied. 

Despite the clear standard in Peterman and Estate Dev, the Court of Appeals 

below implicitly and wrongly narrowed Peterman to claims only involving erosion. This is 

clearly in error. A Peterman claim creates constitutional liability beyond simple erosion; 

it creates constitutional liability when a government sets forces into action which later 

causes damages to another’s property. That is what happened to the Jones House. The 

Land Bank, in keeping and attempting to remove its illegally blighted house, set into 

motion actions which proximately resulted in the Land Bank’s subcontractors damaging 

and totaling13 the Jones House. In short, the Land Bank’s affirmative action of causing 

the demolition of its own dangerous and illegal house, and causing more than de 

minimis damage to neighboring private property constitutes an inverse condemnation 

under Michigan law, including Peterman. See also Virginia Park, supra, at 158 (“An 

inverse condemnation suit is one instituted by an owner of land whose property, while 

not having been formally taken for public use, has been damaged by a public 

improvement undertaking or other public activity.”). Just as the DNR did in Peterman 

and the road commission did in Estate Dev, the Land Bank set into motion the 

destructive forces that ultimately, even if an indirect consequence, caused damage 

and/or the destruction of the Jones House, regardless of whether it was through the 

legitimate or illegitimate exercise of the Land Bank’s governmental power. “The 

Peterman Court clearly indicated that an inverse condemnation action could be 

                                                 
 

13 Plaintiff’s expert, Sam Hudson, opined that the Jones House was totaled by the strike. 
Defendants’ Motion to Strike Plaintiffs’ Alleged Experts Walter Martlew and Sam Hudson, Exhibit 3 
(Deposition of Hudson), pp. 37-38 (copy of transcript attached). 
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sustained even where damages were an indirect consequence of the government’s 

actions and absent a direct invasion of property.” Estate Dev Co II, supra, at *11 

(emphasis added). But for the Land Bank’s setting into motion the destructive forces by 

its later subcontractors to cause a large portion of the Land Bank’s home to break away, 

leave the confines of the blighted property, and strike the Jones House, the Jones 

House would not have suffered loss—a loss that fully deprived the Trust, the owner, of 

the ordinary use of the Jones House. Such action, under Michigan case law, is or is the 

equivalent to a taking, and requires constitutional compensation. Peterman, supra; 

Estate Dev, supra. The Court of Appeals erred in allowing the wrongful dismissal of a 

proper and viable Peterman claim needing to be resolved by the Jones jury. Leave is 

requested to challenge and correct the lower panel’s misapplication of the destructive 

forces constitutional claim as recognized by Peterman. 

II. The Circuit Court erred applying the O’Donnell damages-limitation rule to 
the third-party breach of contract claim. 

There is no dispute as to contours of the Price/O’Donnell rule—it applies to 

negligent destruction of property cases brought in this state. The question is whether 

the Price/O’Donnell rule applies outside the claim of negligent destruction of real 

property. The Court of Appeals erred in concluding it does, as this Court has already 

established a different applicable standard. 

A. The Court of Appeals erred in preventing application of the contract 
damages standard on the breach of third-party contract claim and instead 
wrongly applied the damages standard as to negligent destruction of real 
property. 

On the night before trial, the Circuit Court issued and faxed its decision limiting 

the scope of damages the Trust could seek under the breach of third-party contract—

limiting it to the same damages as provided under the negligent destruction of real 
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property claim. The Trust’s case was premised on seeking contract damages far in 

excess of the negligence claim damages.14 It is undisputed: Price v High Pointe Oil15 

provides that “the appropriate measure of damages in cases involving the negligent 

destruction of property is simply the cost of replacement or repair of the property unless 

permanently irreparable then the measure of damages is the difference between its 

market value before and after the damage.” Id., at 240. This is known (and referenced 

by the trial court) as the O’Donnell rule. As such, it is and has been acknowledged 

throughout that any negligence claim against Rohde Bros is limited by the O’Donnell 

rule as reaffirmed by Price v High Pointe Oil. However, Trust separately pled a claim for 

breach of third-party contract with substantially greater claims of damages. “It is well 

settled that the appropriate measure of damages for breach of a contract is different 

than the O’Donnell rule. The contract damages standard is an award which “would 

place the injured party in as good a position as it would have been in had the promised 

performance been rendered.” Jim-Bob, Inc v Mehling, 178 Mich App 71, 98; 443 NW2d 

451 (1989); see also Allison v AEW Capital Mgmt, LLP, 481 Mich 419, 426; 751 NW2d 

8 (2008)(same); Corl v Huron Castings, Inc, 450 Mich 620, 622 fn 7; 544 NW2d 278 

(1996)(same); Allen v Michigan Bell Telephone Co, 61 Mich App 62; 232 NW2d 302 

(1975)(same); Ambassador Steel Co v Ewald Steel Co, 33 Mich App 495; 190 NW2d 

275 (1971)(same); Dierickx v Vulcan Industries, 10 Mich App 67; 158 NW2d 778 

(1968)(same). The damages recoverable for breach of contract are those that arise 

naturally from the breach. Alan Custom Homes, Inc v Krol, 256 Mich App 505, 512; 667 

                                                 
 

14 The imposition of the damages limitation precluded the presentation of the proposed case, as 
set and prepared to start about 15 hours from the issuance of the August 31st decision. 

15 493 Mich 238; 828 NW 2d 660 (2013) 

R
E

C
E

IV
E

D
 by M

SC
 6/1/2017 8:26:57 PM



 

-18- 

O
UT

SI
D

E 
LE

G
A

L 
C

O
UN

SE
L 

PL
C

 
w

w
w

.o
lc

pl
c.

co
m

 

NW2d 379 (2003). The recovery of damages for breach of contract is very flexible, 

Lawrence v Will Darrah & Assoc, 445 Mich 1, 12 fn 12; 516 NW2d 43 (1994), and is a 

question for the jury as the finder of fact, McManamom v Redford Twp, 273 Mich App 

131, 141; 730 NW2d 757 (2006)(“Damages are an issue of fact, and questions of fact 

are, of course, generally decided by the trier of fact—in this case, the jury.”). “When the 

nature of a case permits only an estimation of damages or a part of the damages with 

certainty, it is proper to place before the jury all the facts and circumstances which have 

a tendency to show their probable amount.” Body Rustproofing, Inc v Mich Bell Tel Co, 

149 Mich App 385, 391; 385 NW2d 797 (1986).16 

Here, the Trust simultaneously sought to pursue all available remedies (trespass, 

negligence, and breach of third-party contract) regardless of legal consistency, as long 

as not awarded a double recovery. Jim-Bob, supra, at 92 (a plaintiff may simultaneously 

pursue all of his remedies… regardless of legal consistency, so long as plaintiff is not 

awarded double recovery.). The Trust had separate claims with separate (but likely 

partially overlapping) measures of damage, with a negligence claim delineated by Price 

and a breach of contract claim delineated by Jim-Bob and Alan Custom Homes. Below, 

at the eve of trial, the Trust was prepared to argue that the measure of damages under 

the breach of third-party contract was the repair/rebuild cost of the Jones House 

following the strike—that which would place the Trust in as good a position as it would 

have been in had the promised performance been rendered. This damages argument 

                                                 
 

16 This is the same measure of damages for a constitutional taking. DOT v VanElslander, 460 
Mich 127, 129; 594 NW2d 841 (1999)(“The purpose of just compensation is to put property owners in as 
good a position as they would have been had their property not been taken from them. *** There is no 
formula or artificial measure of damages applicable to all condemnation cases. The amount of damages 
to be recovered by the property owner is generally left to the discretion of the trier of fact after 
consideration of the evidence presented.”).  

R
E

C
E

IV
E

D
 by M

SC
 6/1/2017 8:26:57 PM



 

-19- 

O
UT

SI
D

E 
LE

G
A

L 
C

O
UN

SE
L 

PL
C

 
w

w
w

.o
lc

pl
c.

co
m

 

for the jury’s consideration was well in excess of the amount it could have obtained 

solely with a negligence claim under the O’Donnell damages limitation. See Transcript, 

Sept 1, 2015, p. 9. Expert Sam Hudson was prepared “to provide expert testimony to 

establish what would be needed to repair or replace the home,” while Expert Thomas 

Bailey, a local expert, was prepared to testify as to the cost to rebuild which would be 

modern code compliant. Hudson would have opined that rebuilding, not repairing, was 

the only possible scenario given the damage to the Jones House. By the damages 

limitation placed upon breach of third-party contract claim, both experts were precluded 

from testifying as to the same.  

On appeal, the Court of Appeals explained that the Trust “may be theoretically 

correct in this regard” but concluded that “the contract at issue seemingly imposed a 

duty analogous to the common-law duty to act with care.” That is a great argument for a 

defendant to make to the jury, as damages remedies are both flexible and a question for 

jury. McManamom, supra, at 141; Lawrence, supra, at 12 fn12.  

 The Court of Appeals erred by recasting the claim as one sounding in tort and 

also usurping the role of the jury to decide what damages, if any, are the responsibility 

of Rohde Bros. This is becoming a common problem with the Court of Appeals—it is 

arbiter of law, not of fact. The decider of question of fact has always belonged to the 

finder of the fact—here, being the jury. The Court of Appeals erred in limiting the Trust’s 

available damages under the breach of third-party contract claim (by affirming the 
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August 31, 2015 OPINION AND ORDER OF THE COURT) under the O’Donnell negligence law 

limitation.17 

As such, the erroneous lower courts’ decisions forced the parties into a paradigm 

whereby the Trust was handcuffed and would have been prevented from making the 

proper arguments and presenting the evidence of damages sought under the standards 

of contract law to the jury. Consequently, the parties agreed to an amount under the 

O’Donnell limitation after Rohde Bros conceded it breached the third-party contract with 

the Trust. See Order of Judgment. Given the error, this Court is requested to correct the 

error of law on damages, and, for purposes of this case, vacate the damages limitation 

rulings of the lower courts, remand with instructions to apply the correct damages 

standard to the breach of third-party contract claim, and allow the issue to be placed to 

the Jones jury for a damages-only trial. 

III. Depreciation is an affirmative defense to be raised by a defendant. 

As part of its August 31, 2015 order, the Circuit Court also explained, quoting 

Strzelecki v Blaser’s Lakeside Industries of Rice Lake, Inc, 133 Mich App 191, 194-195; 

348 NW2d 311 (1984), that— 

Clearly, replacement cost alone, without any deduction for depreciation, is not 
sufficient evidence of market value at the time of the loss. See State Highway 
Comm'r v. Predmore, 341 Mich. 639, 642, 68 N.W.2d 130 (1955); Bluemlein v. 
Szepanski, 101 Mich.App. 184, 192; 300 N.W.2d 493 (1980), lv. den. 411 Mich. 
995 (1981). If replacement cost without depreciation was allowed, the plaintiff 
would recover an amount as if the property were new at the time it was 
destroyed. Bluemlein, supra. 
 

                                                 
 

17 This is not to say that Rohde Bros could not argue to the Jones jury that damages should be 
limited to the fair market value; however, this is a question of fact for the jury to decide, not precluded 
from the jury’s consideration by the judge. McManamom, supra, at 141 (damages are a question for the 
jury to find a matter of fact, not of law).  
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The Circuit Court then precluded “the replacement cost (new) as inadmissible” under 

both MRE 402 and MRE 403 concluding that such evidence— 

has no tendency to show what the fair market value of the property was at the 
time of the injury and, even assuming some minimal relevancy could be 
articulated, its probative value would be substantially outweighed by the danger 
of unfair prejudice and misleading and/or confusing the jury on the issue of 
valuation of property.  
 

OPINION AND ORDER OF THE COURT, dated August 31, 2015, p. 8. The Trust argued that 

depreciation is an affirmative defense, not a prima facie element to be proved by a 

plaintiff. The Court of Appeals did not directly analyze the issue.  

Depreciation involves a reduction in the liability from what is owed and thus is an 

affirmative defense to the evidence of damages to be proffered by a plaintiff. An 

affirmative defense presumes liability but places the burden falls squarely onto the 

raising party to prove mitigating circumstances that would lower a damages award. 

Rasheed v Chrysler Corp, 445 Mich 109, 132; 517 NW2d 19 (1994). When a defendant 

injures a plaintiff, the defendant takes plaintiff as he finds him. E.g. Richman v City of 

Berkley, 84 Mich App 258, 260-261; 269 NW2d 555 (1978). To the extent that 

defendants would seek to reduce their liability, i.e. seeking to impose depreciation, their 

arguments must be presented to the jury via a jury instruction by a raised affirmative 

defense.18 

As such, the Court of Appeals erred in two ways: 1.) by not finding that 

depreciation is an affirmative defense; and 2.) concluding that depreciation is an 

                                                 
 

18 Defendants did not raise the affirmative defense via its listed affirmative defenses and is thus 
waived. The failure to raise an affirmative defense as required by the court rule constitutes a waiver of 
that affirmative defense. Campbell v St John Hosp, 434 Mich 608, 616; 455 NW2d 695 (1990). 
Additionally, the assertion of an affirmative defense must include the facts supporting the defense and the 
party asserting an affirmative defense has the burden of providing evidence to support the defense. MCR 
2.111(F)(3); AG ex rel DEQ v Bulk Petroleum Corp, 276 Mich App 654, 664; 741 NW2d 857 (2007). 
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element of damages under a breach of third-party contract claim. The amount of 

damages to be recovered by the property owner is generally left to the discretion of the 

trier of fact after consideration of the evidence presented. See VanElslander, supra. No 

binding case law requires depreciation to be proven by a plaintiff as an element of 

damages. Whether depreciation should be applied is a question of fact as to the amount 

of damages—a question of fact for the Jones jury, not the trial court—as an affirmative 

defense to be affirmatively raised by the defendants and argued to the jury for their 

consideration. See McManamom, supra, at 141 (“Damages are an issue of fact, and 

questions of fact are, of course, generally decided by the trier of fact—in this case, the 

jury.”). The Court of Appeals clearly errored.  

RELIEF REQUESTED 

WHEREFORE, the Court is requested to take action on this case, pursuant to 

MCR 7.305(H)(1), by peremptorily reversing the final judgment of the Circuit Court and 

correct Court of Appeals’ legal errors regarding the Land Bank’s constitutional liability 

and Rohde Bros’ contractual damages, and remand for trial. Otherwise, the Court is 

requested to grant full leave on the issues presented. MCR 7.305(H)(1). 

RESPECTFULLY SUBMITTED: 
 
OUTSIDE LEGAL COUNSEL PLC 

  
PHILIP L. ELLISON (P74117) 
Attorney for Appellant Jones Family Trust 

 
Date: June 1, 2017 
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343 S 5TH AVE -- SAGINAW

http://www.sagagis.org/search/print.php?all=1&reportTitle=&tax_id=06+0185+00000&Submit=Submit[4/6/2014 9:32:45 PM]

Complete Report for SAGINAW (343 S 5TH AVE)
Printed: Apr 06, 2014

General Information

Property Information

Tax ID 06 0185 00000

Municipality City of Saginaw

Street Address 343 S 5TH AVE

SAGINAW, MI 48607

Last Assessor Update

4-3-2014

Ownership Information

Owner Name SAGINAW COUNTY LAND BANK AUTHORITY

Owner Address 111 S MICHIGAN AVE

SAGINAW, MI 48602

Photographs
Sorry, no photos were found.

Map

 
Assessments

Property Class: 401 - Residential

School District: Saginaw City (73-010)  

SEV for 2014: 0 - Tentative Taxable Value for 2014: $0.00 - Tentative

SEV for 2013: 0 Taxable Value for 2013: $0.00

2013 Homestead Percentage: 0

 

Sales History

Sale Date: Sale Grantor: Grantee: Instr: Liber/Page
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343 S 5TH AVE -- SAGINAW

http://www.sagagis.org/search/print.php?all=1&reportTitle=&tax_id=06+0185+00000&Submit=Submit[4/6/2014 9:32:45 PM]

Price:

1996-03-13

00:00:00

$1 SYKES, MARY DARDEN, ORALEE &

TINSLEY, CARL R

OTH / PROBATE

COURT ORDER

1963:0082

2011-03-31

00:00:00

$0 DARDEN, ORALEE &

TINSLEY, CARL R

SAGINAW COUNTY

TREASURER 11

OTH /

FORECLOSURE

2624:2062

2011-12-06

00:00:00

$0 SAGINAW COUNTY

TREASURER 11

SAGINAW COUNTY

LAND BANK AUTH 11

QC / DEED BY

CORPORATION

2646:1966

 
Residential Information

There are no recorded Residential Buildings on this Property 

Residential Building Apex Sketch
There are no recorded Residential Buildings on this PropertyThere are no recorded Residential Buildings on

this Property There are no recorded Agricultural Buildings on this Property

Agricultural Building Apex Sketch

 
Commercial & Industrial Information
Year Built: Building Type: Building Area: # of Stories:

Commercial Building Apex Sketch

 
Land Information
Tax Description (For Tax Description Purposes Only)

1S.ELY.1/2 OF LOT 13,BLK.2, GLASBY,GALLAGHER AND LITTLES ADDITION

Lot Description

Frontage: 33.067

Depth: 132.494

Acreage: 0

Zoning:

Land Value: 264

Lot Apex Sketch

 
Real Property Tax Information

For more current balances for previous years, please contact the Saginaw County Treasurer's Office at (989)
790-5225.

2013 Summer Tax Bill
Payment Due: July 31, 2012

  Billed Balance

Summer Taxes 0.00 0.00

Summer Interest & Penalty 0.00 0.00

Summer Special Assessments 0.00 0.00

Total Bill 0.00 0.00

Total Paid: 0.00

Last Date Paid At Municipality:

R
E

C
E

IV
E

D
 by M

SC
 6/1/2017 8:26:57 PM



343 S 5TH AVE -- SAGINAW

http://www.sagagis.org/search/print.php?all=1&reportTitle=&tax_id=06+0185+00000&Submit=Submit[4/6/2014 9:32:45 PM]

Tax Authority Millage Rate Billed

SUMMER ADMIN FEE   0

 

2013 Winter Tax Bill
Payment Due: February 14, 2012

  Billed Balance

Winter Taxes 0.00 0.00

Winter Interest & Penalty 0.00 0.00

Winter Special Assessments 0.00 0.00

Total Bill 0.00 0.00

Total Paid: 0

Tax Authority Millage Rate Billed

WINTER ADMIN FEE   0.00

 

For Previous Years Tax Information, please view the City of Saginaw's SONAR page for this Property.
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MEMORANDUM OF UNDERSTANDING CONTRACT AMENDMENT BETWEEN THE 
CITY OF SAGINAW AND THE SAGINAW COUNTY LAND BANK AUTHORITY 

THIS AMENDMENT entered Into this 19th day of December, 2011, by and 
between the City of Saginaw, a Michigan municipal corporation, 1315 South 
Washington Avenue, Saginaw, Michigan 48601 (hereinafter referred to as "CITY") and 
the Saginaw County Land Bank Authority, 111 South Michigan Avenue, Saginaw, 
Michigan 48602, (hereinafter referred to as "LAND BANK AUTHORITY"). 

The parties mutually agree as follows: 

WHEREAS, on September 26, 2011, the Saginaw City Council approved the 
Memorandum of Understanding ("MOU") between the CITY and LAND BANK 
AUTHORITY. The MOU set forth the responsibilities of the parties with regard to 
property acquisition and rehabilitation of Neighborhood Stabilization Program 2 
("NSP 2") properties; 

WHEREAS, since the approval of the original MOU, there has been changes to 
some roles and/or responsibilities; and 

WHEREAS, the Michigan State Housing Development Authority requested that 
the parties amend the MOU to include the additional responsibilities· and the allocation 
of Program Income. 

NOW THEREFORE, the parties hereto agree as follows: 

1. Article 2 - Property Location, is amended to state the parties agree that all 
NSP 2 properties acquired for inflll housing will be located in either the 
Cathedral District or Covenant District. 

2. Article 4 - Property Rehabilitation, is amended to state the parties agree 
that the CITY is solely responsible for new construction and the 
rehabilitation of NSP 2 properties acquired by the LAND BANK 
AUTHORITY. The CITY'S responsibilities include, but are not limited to, 
hiring the contractors, overseeing construction and paying for the 
rehabilitation activities. The LAND BANK AUTHORITY will assist In paying 
tor a portion of the new construction and rehabilitation activities. However, 
the CITY is responsible for administering the process. 

3. Article 5- Property Ownership, Is amended to state the.partles agree that 
the LAND BANK AUTHORITY will maintain ownership of all NSP 2 
properties purchased for rehabilitation and/or new construction from the 
time of acquisition, during rehabilitation and at the time of closing. 
Ownership will transfer from the LAND BANK AUTHORITY to the new 
owner. However, the property located at 505 Millard is an exception and 
ownership has been transferred from the LAND BANK AUTHORITY to the 
CITY pursuant to a deed dated August 4, 2011. 

4. Article 6 - Property Insurance, is amended to state that the parties agree 
that the LAND BANK AUTHORITY will maintain property insurance on all 
NSP 2 homes designated for rehabilitation and/or new construction, from 
the time of acquisition until the property is transferred to the new owner. 
Once the property is transferred to the new owner, it is the LAND BANK 
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AUTHORITY'S responsibility to contact the insurance company and cancel 
Insurance coverage on the property. 

5. Article 11 - Notices, is amended to state that all notices regarding this 
MOU must be sent to the following persons at the CITY and LAND BANK 
AUTHORITY: 

CITY: 

SAGINAW COUNTY LAND: 
BANK AUTHORITY: 

Director 
Department of Development 
1315 S. Washington Ave. 
Saginaw, Ml 48601 
(989) 759-1542 

Chairperson 
Treasurer's Office 
111 South Michigan Ave. 
Saginaw, Ml 48602 
(989) 790-5225 

6. Article 12- Liaison, is amended to state that the Director of Development 
will act as liaison for the CITY. The Chairperson will act as liaison for the 
LAND BANK AUTHORITY. 

7. Article 18 - Demolition, is a new provision that states the parties agree 
that the CITY is solely responsible for the demolition of NSP 2 properties 
acquired by the LAND BANK AUTHORITY and pursuant to the CITY'S 
Dangerous Building Ordinance. The CITY'S responsibilities include, but 
are not limited to, hiring the contractors, overseeing demolition work and 
paying for demolition activities. The LAND BANK AUTHORITY will assist 
In paying for a portion of the demolition activities. However, the CITY is 
responsible for administering the process. 

8. Article 19 - Allocation of Program Income, is a new provision that states 
that all program income from property sales will be receipted to the CITY'S 
NSP 2 grant. All program Income from vacant side lot sales will be 
receipted to the LAND BANK AUTHORITY'S NSP 2 grant. 

9. That all terms of the original MOU will remain the same. 

IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be 
signed by its authorized representatives as of the day and year first above written. 

SAGINAW COUNTY LAND BANK 
AUTHORITY 

CITY OF SAGINAW, a Michigan 
municipal corporation 

By: 
Its: ctor 

wa\NSP2Ass!gnments\agreementswemorandumofunderslandlng\amendment 
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
• WunderMap Radar

• NEXRAD Radar

• U.S. Regional Radar

• Satellite

• All Weather Maps

• Weather Alerts

• Hurricane & Tropical Cyclones

• US Severe Weather Map

• Convective Outlook

• Wildfires

• Preparedness

• Dr. Jeff Masters

• All Weather Blogs

• Recent News Stories

• WunderPhotos

• Webcams

• Videos

• Ski & Snow Reports

• Marine Weather

• Sailing Weather

• Maps & Radar

• Severe Weather

• News & Blogs

• Photos & Video

• Activities

• More

• Maps & Radar

• Severe Weather

• News & Blogs

• Photos & Video

• Activities

• Historical Weather

• Climate Change

• Personal Weather Station Network

• Mobile Apps

• Weather API for Developers

• Site Map

• WunderMap Radar

• NEXRAD Radar

• U.S. Regional Radar

• Satellite

• All Weather Maps

• Weather Alerts

• Hurricane & Tropical Cyclones

• US Severe Weather Map

• Convective Outlook

• Wildfires

• Preparedness

• Dr. Jeff Masters

• All Weather Blogs

• Recent News Stories

Page 1 of 10Weather History for Saginaw Browne, MI | Weather Underground

5/11/2014http://www.wunderground.com/history/airport/KHYX/2012/9/18/DailyHistory.html?req_c...
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September

18

2012

Tuesday, September 18, 2012

« Previous Day
Next Day »

Actual Average (KMBS) Record (KMBS)

Temperature

Mean Temperature 54 °F 60 °F

Max Temperature 64 °F 71 °F 84 °F (2007)

Min Temperature 44 °F 50 °F 41 °F (1999)

Degree Days

Heating Degree Days 11

Month to date heating degree days

Since 1 July heating degree days

Cooling Degree Days 0

Month to date cooling degree days

Year to date cooling degree days

Growing Degree Days 4 (Base 50)

• WunderPhotos

• Webcams

• Videos

• Ski & Snow Reports

• Marine Weather

• Sailing Weather


 


Recent Cities

Saginaw, MI 

Weather History for Saginaw Browne, MI
View Current Weather in Saginaw Browne, MI

View

Daily Weekly Monthly Custom

Page 2 of 10Weather History for Saginaw Browne, MI | Weather Underground

5/11/2014http://www.wunderground.com/history/airport/KHYX/2012/9/18/DailyHistory.html?req_c...
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Actual Average (KMBS) Record (KMBS)

Moisture

Dew Point 46 °F

Average Humidity 73

Maximum Humidity 100

Minimum Humidity 42

Precipitation

Precipitation 0.00 in 0.13 in 0.09 in (2010)

Month to date precipitation 2.32

Year to date precipitation 22.84

Snow

Snow 0.00 in - - ()

Month to date snowfall

Since 1 July snowfall

Since 1 September snowfall

Snow Depth - 

Sea Level Pressure

Sea Level Pressure 29.73 in

Wind

Wind Speed 11 mph (NW)

Max Wind Speed 23 mph

Max Gust Speed 32 mph

Visibility 10 miles

Events Rain 

Click here for data from the nearest station with official NWS data (KMBS).
T = Trace of Precipitation, MM = Missing Value Source: NWS Daily Summary

Daily Weather History Graph

Page 3 of 10Weather History for Saginaw Browne, MI | Weather Underground

5/11/2014http://www.wunderground.com/history/airport/KHYX/2012/9/18/DailyHistory.html?req_c...
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Certify This Report

Search for Another Location
Airport:

Trip Planner

Search our weather history database for the weather conditions in past years. The results will help you decide how hot, cold, wet, 

or windy it might be!

Date:

September

18

Submit

Submit

Page 4 of 10Weather History for Saginaw Browne, MI | Weather Underground

5/11/2014http://www.wunderground.com/history/airport/KHYX/2012/9/18/DailyHistory.html?req_c...
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Astronomy

Sep. 18, 2012 Rise Set

Actual Time 7:18 AM EDT 7:39 PM EDT

Civil Twilight 6:50 AM EDT 8:07 PM EDT

Nautical Twilight 6:16 AM EDT 8:41 PM EDT

Astronomical Twilight 5:41 AM EDT 9:15 PM EDT

Moon 10:24 AM EDT (9/18) 8:53 PM EDT (9/18)

Length of Visible Light 13h 17m 

Length of Day 12h 20m

Waxing Crescent, 9% of the Moon is Illuminated

Sep 18 

Waxing Crescent 

Sep 22 

First Quarter 

Sep 29 

Full 

Oct 8 

Last Quarter 

Oct 15 

New 

Visit Astronomy

Hourly Weather History & Observations 

Time 
(EDT)

Temp. Windchill
Dew 
Point

Humidity Pressure Visibility
Wind 
Dir

Wind 
Speed

Gust 
Speed

Precip Events Conditions

12:13 
AM

62.6 °F - 55.4 °F 77% 29.66 in 10.0 mi South 6.9 mph - N/A Clear

12:33 
AM

64.4 °F - 55.4 °F 73% 29.66 in 10.0 mi South 6.9 mph - N/A Clear

12:53 
AM

64.4 °F - 57.2 °F 77% 29.65 in 10.0 mi SSW 8.1 mph - N/A Clear

1:13 
AM

64.4 °F - 57.2 °F 77% 29.64 in 10.0 mi SSW 8.1 mph - N/A Clear

1:33 
AM

64.4 °F - 57.2 °F 77% 29.65 in 10.0 mi WSW 6.9 mph - N/A
Mostly 
Cloudy

1:53 
AM

62.6 °F - 57.2 °F 82% 29.65 in 10.0 mi WSW 4.6 mph - N/A
Scattered 
Clouds

62.6 °F - 57.2 °F 82% 29.65 in 10.0 mi West 5.8 mph - N/A

Page 5 of 10Weather History for Saginaw Browne, MI | Weather Underground

5/11/2014http://www.wunderground.com/history/airport/KHYX/2012/9/18/DailyHistory.html?req_c...
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Time 
(EDT)

Temp. Windchill
Dew 
Point

Humidity Pressure Visibility
Wind 
Dir

Wind 
Speed

Gust 
Speed

Precip Events Conditions

2:13 
AM

Mostly 
Cloudy

2:33 
AM

62.6 °F - 55.4 °F 77% 29.65 in 10.0 mi WNW 6.9 mph - N/A Overcast

2:54 
AM

62.6 °F - 55.4 °F 77% 29.64 in 10.0 mi WNW 6.9 mph - N/A Overcast

3:34 
AM

60.8 °F - 59.0 °F 94% 29.64 in 10.0 mi WNW 10.4 mph - N/A Rain Light Rain

3:54 
AM

60.8 °F - 59.0 °F 94% 29.64 in 10.0 mi WNW 5.8 mph - N/A
Light 
Drizzle

4:14 
AM

59.0 °F - 57.2 °F 94% 29.64 in 10.0 mi NW 11.5 mph 17.3 mph N/A Overcast

4:34 
AM

57.2 °F - 55.4 °F 94% 29.65 in 10.0 mi NW 16.1 mph - N/A Rain Light Rain

4:54 
AM

53.6 °F - 51.8 °F 94% 29.65 in 7.0 mi NNW 17.3 mph 23.0 mph N/A Rain Light Rain

5:14 
AM

53.6 °F - 51.8 °F 94% 29.66 in 7.0 mi NNW 9.2 mph 20.7 mph N/A Rain Rain

5:34 
AM

51.8 °F - 51.8 °F 100% 29.66 in 7.0 mi NNW 10.4 mph 20.7 mph N/A Rain Rain

5:49 
AM

51.8 °F - 51.8 °F 100% 29.66 in 10.0 mi NW 11.5 mph - N/A Rain Rain

6:09 
AM

51.8 °F - 50.0 °F 94% 29.66 in 10.0 mi NNW 8.1 mph - N/A Rain Light Rain

6:30 
AM

51.8 °F - 50.0 °F 94% 29.67 in 10.0 mi NW 12.7 mph - N/A Rain Rain

6:50 
AM

51.8 °F - 50.0 °F 94% 29.67 in 10.0 mi NW 11.5 mph - N/A Rain Light Rain

7:10 
AM

51.8 °F - 50.0 °F 94% 29.67 in 10.0 mi NW 9.2 mph - N/A Rain Light Rain

7:30 
AM

51.8 °F - 50.0 °F 94% 29.68 in 10.0 mi NW 10.4 mph - N/A Rain Light Rain

7:50 
AM

51.8 °F - 50.0 °F 94% 29.68 in 10.0 mi NW 10.4 mph - N/A Overcast

8:10 
AM

51.8 °F - 50.0 °F 94% 29.68 in 10.0 mi NW 12.7 mph - N/A Overcast

8:30 
AM

51.8 °F - 48.2 °F 88% 29.69 in 10.0 mi NW 13.8 mph 18.4 mph N/A
Scattered 
Clouds

8:50 
AM

50.0 °F - 48.2 °F 94% 29.69 in 10.0 mi NW 11.5 mph - N/A Clear

9:10 
AM

50.0 °F - 46.4 °F 87% 29.69 in 10.0 mi NW 12.7 mph 17.3 mph N/A Clear

9:31 
AM

51.8 °F - 48.2 °F 88% 29.70 in 10.0 mi NNW 13.8 mph - N/A Clear

9:51 
AM

51.8 °F - 48.2 °F 88% 29.70 in 10.0 mi NNW 16.1 mph - N/A
Scattered 
Clouds

10:11 
AM

51.8 °F - 46.4 °F 82% 29.70 in 10.0 mi NNW 12.7 mph - N/A
Scattered 
Clouds

Page 6 of 10Weather History for Saginaw Browne, MI | Weather Underground

5/11/2014http://www.wunderground.com/history/airport/KHYX/2012/9/18/DailyHistory.html?req_c...
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Time 
(EDT)

Temp. Windchill
Dew 
Point

Humidity Pressure Visibility
Wind 
Dir

Wind 
Speed

Gust 
Speed

Precip Events Conditions

10:31 
AM

53.6 °F - 48.2 °F 82% 29.71 in 10.0 mi NNW 10.4 mph 18.4 mph N/A Mostly 
Cloudy

10:51 
AM

53.6 °F - 46.4 °F 77% 29.71 in 10.0 mi NNW 11.5 mph - N/A
Mostly 
Cloudy

11:11 
AM

53.6 °F - 46.4 °F 77% 29.72 in 10.0 mi NNW 12.7 mph 19.6 mph N/A Overcast

11:32 
AM

53.6 °F - 44.6 °F 72% 29.72 in 10.0 mi NNW 12.7 mph 21.9 mph N/A
Mostly 
Cloudy

11:53 
AM

55.4 °F - 44.6 °F 67% 29.72 in 10.0 mi NNW 12.7 mph 18.4 mph N/A
Mostly 
Cloudy

12:13 
PM

57.2 °F - 44.6 °F 63% 29.72 in 10.0 mi NW 16.1 mph - N/A
Mostly 
Cloudy

12:33 
PM

57.2 °F - 44.6 °F 63% 29.72 in 10.0 mi NNW 16.1 mph 19.6 mph N/A Overcast

12:53 
PM

59.0 °F - 44.6 °F 59% 29.72 in 10.0 mi NW 15.0 mph - N/A Overcast

1:13 
PM

59.0 °F - 42.8 °F 55% 29.72 in 10.0 mi NNW 16.1 mph 23.0 mph N/A
Mostly 
Cloudy

1:33 
PM

60.8 °F - 44.6 °F 55% 29.72 in 10.0 mi NW 13.8 mph 19.6 mph N/A
Mostly 
Cloudy

1:53 
PM

59.0 °F - 42.8 °F 55% 29.72 in 10.0 mi NW 11.5 mph - N/A
Mostly 
Cloudy

2:14 
PM

59.0 °F - 44.6 °F 59% 29.72 in 10.0 mi NW 13.8 mph - N/A Overcast

2:34 
PM

59.0 °F - 42.8 °F 55% 29.72 in 10.0 mi NW 23.0 mph 27.6 mph N/A
Mostly 
Cloudy

3:14 
PM

59.0 °F - 42.8 °F 55% 29.72 in 10.0 mi NW 17.3 mph - N/A
Mostly 
Cloudy

3:34 
PM

57.2 °F - 42.8 °F 59% 29.73 in 10.0 mi WNW 20.7 mph 25.3 mph N/A Overcast

3:54 
PM

57.2 °F - 41.0 °F 55% 29.74 in 10.0 mi WNW 17.3 mph 24.2 mph N/A Overcast

4:14 
PM

60.8 °F - 41.0 °F 48% 29.74 in 10.0 mi NW 17.3 mph 20.7 mph N/A
Scattered 
Clouds

4:34 
PM

60.8 °F - 39.2 °F 45% 29.75 in 10.0 mi NW 17.3 mph 23.0 mph N/A
Mostly 
Cloudy

4:49 
PM

60.8 °F - 37.4 °F 42% 29.75 in 10.0 mi NW 23.0 mph 27.6 mph N/A Overcast

5:10 
PM

55.4 °F - 39.2 °F 54% 29.78 in 10.0 mi NW 19.6 mph 32.2 mph N/A Overcast

5:30 
PM

55.4 °F - 37.4 °F 51% 29.78 in 10.0 mi NW 17.3 mph - N/A Overcast

5:50 
PM

57.2 °F - 37.4 °F 48% 29.79 in 10.0 mi NW 20.7 mph 25.3 mph N/A
Mostly 
Cloudy

6:10 
PM

57.2 °F - 37.4 °F 48% 29.79 in 10.0 mi WNW 11.5 mph - N/A
Scattered 
Clouds

6:30 
PM

55.4 °F - 37.4 °F 51% 29.80 in 10.0 mi NW 13.8 mph 18.4 mph N/A
Scattered 
Clouds
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Time 
(EDT)

Temp. Windchill
Dew 
Point

Humidity Pressure Visibility
Wind 
Dir

Wind 
Speed

Gust 
Speed

Precip Events Conditions

6:50 
PM

55.4 °F - 37.4 °F 51% 29.81 in 10.0 mi WNW 16.1 mph 21.9 mph N/A Clear

7:10 
PM

53.6 °F - 37.4 °F 54% 29.82 in 10.0 mi NNW 18.4 mph 25.3 mph N/A
Mostly 
Cloudy

7:30 
PM

51.8 °F - 35.6 °F 54% 29.84 in 10.0 mi NW 18.4 mph 26.5 mph N/A
Mostly 
Cloudy

8:11 
PM

51.8 °F - 37.4 °F 58% 29.87 in 10.0 mi WNW 12.7 mph 23.0 mph N/A Overcast

8:31 
PM

50.0 °F - 37.4 °F 62% 29.88 in 10.0 mi WNW 15.0 mph - N/A
Mostly 
Cloudy

8:51 
PM

50.0 °F - 37.4 °F 62% 29.89 in 10.0 mi WNW 9.2 mph - N/A
Mostly 
Cloudy

9:11 
PM

50.0 °F - 35.6 °F 58% 29.90 in 10.0 mi WNW 12.7 mph 18.4 mph N/A
Mostly 
Cloudy

9:31 
PM

48.2 °F - 35.6 °F 62% 29.91 in 10.0 mi WNW 11.5 mph - N/A
Scattered 
Clouds

9:51 
PM

46.4 °F 41.5 °F 37.4 °F 71% 29.92 in 10.0 mi WNW 10.4 mph - N/A Clear

10:11 
PM

46.4 °F 41.9 °F 37.4 °F 71% 29.92 in 10.0 mi WNW 9.2 mph - N/A Clear

10:51 
PM

44.6 °F 40.2 °F 37.4 °F 76% 29.93 in 10.0 mi West 8.1 mph - N/A Clear

11:12 
PM

44.6 °F 40.2 °F 37.4 °F 76% 29.94 in 10.0 mi West 8.1 mph - N/A Clear

11:52 
PM

44.6 °F 40.7 °F 39.2 °F 81% 29.94 in 10.0 mi West 6.9 mph - N/A Clear
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STATE OF MICHIGAN 
IN THE cmcurr C'-OURT FOR THE COUNTY OF SAGINAW 

JONES FAMILY TRUST, 
SYLVIA JONES, aud 
BOBBY JONES 

Plaint:iffs, 

v. 

SAGINAW COL"'NTY LAND BANK 
AUTHORITY; CITY OF SAGINAW; 
ROHDE BROS. EXCAVATING, INC.; 
and HARDHAT DOE, an unknown 
employee 

Defendants 

----------------------~' 
PillLIP L. ELLISON <P74117) 
Outside Legal Counsel PLC 
Attorney for Plaint:iffs 
POBox 107 
Hemlock, MI 48626 
(989) 642-0055 
(888) 398·7003 · fax 
pellison@olcplc.com 

Case No.: 13-019698-NZ-2 
Honorable Robert L. Kaczmarek 

AFFIDAVIT 

GREGORYW. MAlR (F67465) 
O'Neill, Wallace & Doyle, PC 
Attorney for Df.s Rhode Bros & City 
POBox 1966 
Saginaw, l\11 48605 
(989) 790·0960 

L. WILLIAM SMITH (P27029) 
Gilbert, Smith and Borrello, PC 
Attorney for Defendant Land Bank 
721 S. Michigan Ave 
Saginaw, MI 48602 
(989) 790-2500 

AFFIDAVIT OFWALTJmM.ARTLm 

State of Michigan ) 
County of Kalamazoo ) ss. 

Walter Martlew, being duly sworn, states; 

1. I serve as an e~pert for Plaintiffs in the above·referenced case. 

2. Attached is my report which I generated and authored after conducting an 
inspectio-n of the home being the subject of the lawsuit. 

1 

R
E

C
E

IV
E

D
 by M

SC
 6/1/2017 8:26:57 PM

Philip
OLC Exhibit Stamp

Philip
Typewritten Text
H



:3. [am incorporating the writtrm portion ofthe report into this ;:tffidavit. as if 
republished within this affidavit. 

4. If sworn, I could testify competently to the facts contained within thiH 
affidavit and the attached report based upon my personal knowledge. 

Walter Martlew, Affiant 

Signed and >-wom to belorc me, ttlis j') ... day of May, 2014 by Walter Martlcw. 

No~'U")''s Signalllre: ~L _ _c__._"-M~-
Notlo"y's Name: ~ J:.c:_,_(__ffi.&.c..be.--

Notary public,~~_,.__~-·-· County, Stare ofMiohigsn 

Acting in County v• --·--··-- ---··--·--·---' MichiglUl 
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April3,2013 

Mrs. Sylvia Jones 
339 S. Fifth Street 
Saginaw, Michigan 48602 

sent care of 
Mr. Philip Ellison, Esq. 
Outside Legal Counsel 
4855 State Street, Suite 6A 
Saginaw, Michigan 48603 

RE: Damage Assessment, 339 S. Fifth Street 

Dear Mrs. Jones: 

This report is written pursuant to the onsite assessment of the property located at 
339 S. Fifth Street, Saginaw, Michigan. The assessment was conducted by Mr. Sam 
Hudson and me on Tuesday, April 2, 2013. 

At issue is a determination of the extent of damages caused by the demolition of the 
structure on an adjacent property, 343 S. Fifth St. During the demolition of this 
structure, a portion of the roof and north wall was dislodged and fell in an uncontrolled 
manner, striking your residence, the property on which our assessment was conducted. 
This event was recorded by a security camera set at the second floor level on the 
southeast comer of your house. The camera faces westward to monitor the south wall 
elevation of the house, pointing toward the rear of the structure. 

To properly conduct the assessment, Sam and I spent time in the house, outside around 
its perimeter, and in the crawl space below. Extensive time was spent under the 
structure in the crawl space so the condition of hard-to-reach spaces could be duly 
noted. 

In my initial conversation with you I recall you making comments as follows: 
• As a result of the building strike you were forced to move from your residence; it has 

been unoccupied since you moved. 
• Following receipt of an excessively high heating bill, you had the gas service turned 

off. The structure, thus, went through this past winter unheated. 
• The floor of the first floor front bedroom closet now sags as it never did before; your 

concern that the floor could collapse has kept you from entering the space to retrieve 
clothing stored there. This concern was reinforced by comments made by a local 
building restoration contractor, with whom you spoke. 
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• Following the strike, the main floor front bedroom heat registered failed to expel warm 
air, even though the furnace was on. 

• Plaster cracks have developed, with a portion of plaster falling from the ceiling near 
the front entryway. 

• Doors that used to close no longer do . 
• Throughout the main level, the floor has buckled excessively; it was not in that 

condition prior to the strike. 

FINDINGS 
Crawlspace 
The floor of the crawlspace is a very moist, organic, loamy soil. Due to the susceptibility 
of this type of soil to heave through a freeze/thaw cycle, current building codes would 
require its removal prior to construction. Such was not the case, however, when the 
house was built. 

Foundation 
Most of the house is supported on masonry block (CMU) pilasters. With the exception 
of the very rear portion of the house, which appears to have a foundation constructed of 
brick and mortar, no continuous foundation wall was noted. 

Given the age of the house, the pilasters are obviously replacement. CMUs did not 
exist at the time the house was built. Interesting, however, it was noted that, in multiple 
locations, wood shims sit between the top of the pilasters and the underside of flooring 
support girders that rest on them. The shims are identical to wood used elsewhere in 
the structure, so they must be part of the original framing. A reasonable conclusion can 
be drawn that the pilaster configuration was part of the original construction, and the 
original pilasters were later replaced with CMU pilasters. 

Out of curiosity I decided to determine the depth of a pilaster. One immediately to the 
left of the east entryway to the crawlspace was readily accessible. Excavating down, I 
discovered the pilaster starts only about four inches below grade, and rests on the afore 
mentioned organic, loamy soil. 

The pilaster support methods employed here would never be allowed by current 
construction codes. However, the fact that the house has stood for well over 1 00 years 
and structurally is in relatively good condition serves as a testament that this system 
worked to provide a firm foundation and sturdy structure. 

Main Floor Framing 
As noted before, large wooded 6"x8" girders sit atop the pilasters and span between 
them. 2"x1 0" floor joists then sit atop the girders to create the floor framing. The joists 
are "notched" onto the girders* and are spaced at 16" on center (nominal). From my 
recollection, double 2x10 rim joists run the length of the building. These serve as the 
bearing point for the wall framing above. 

* "Notching" means the lower portion of the joist that rests on the girder is cut 
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out. I believe this was done to increase lateral stability. When done 
properly, notching would not diminish the strength of the component. 

Hewn 1 x12 planks create the subfloor; they may be ship lapped or edge butted. The 
underside of the subfloor is visible from below. Standard construction of this era would 
then have finished hardwood flooring rest on top of the subfloor. Though not visible, I 
believe that is in place. 

Wall Construction 
Houses of this era typically were built using a method referred to as balloon framing. 
This is evidenced in one of the interior building walls where the stud work framing is 
exposed. 

Balloon framing uses single vertical studs that run the full height of the wall, from its 
lowest point up to the underside of the eaves. At the appropriate heights, floor framing 
is then lapped and fastened into the side of the wall studs. There were several common 
methods used for fastening; that detail is not visible here, but lack of that knowledge is 
of no consequence. 

Once framed, the exterior of the balloon framed wall was sheathed with 1 x (8 /10 /12)" 
wood slat boards set horizontally. Some gaps were common between planks, but 
relative to the board dimensions, the gaps were not significant. Plank ends were 
staggered row to row; the entire wall was sheathed in this manner. The exterior finish 
surface (shingles, lap siding, brick) would then be applied. 

Balloon framed construction is very strong and sturdy: continuous studs top-to-bottom, 
with no joints; lateral support in the horizontal plane provided by integrated floor 
framing; lateral support in the vertical plane provided by abutted interior wall framing; 
solid fastening using true-dimension nails; and (near) continuous exterior wall 
sheathing, all working together as a single unit to create a durable structure. With 
framing and sheathing constructed as noted, a lateral force gets distributed across the 
entire wall section 

Two other points that pertain to the quality of the original construction material used are 
pertinent to note: 
I. Unlike today, all lumber used in the construction of this house is true to its 

dimensional reference. That is to say, a 2x1 0 measures 2" by 1 0". Today's lumber 
of the same dimensional reference measures 1 1/2" x 91/2". 

II. The dimensional lumber used in this structure was harvested from "old growth" 
forests. (That was all that existed then.) Unlike today, long, straight-grain boards, 
free of checks and cracks were readily available. In every regard, the lumber used 
in the construction of this structure would be considered premium grade by today's 
standards. It surpasses in quality anything we have readily available. 
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ASSESSMENT 
In the previous section I described the structural integrity of the house. As proof, even 
though the house took a severe wallop from the crashing incident, it is still very sound, 
structurally. The south wall of the house still stands true vertically. A wall built using 
today's standard construction methods would not have fared as well, and could have 
separated at any joint or points where components are fastened together. 

As Sam and I inspected the foundation and floor framing details we looked intently for 
evidence of movement that would denote structural damage. We found only one area 
that might evidence such: Toward the front of the house there is a floor joist that is 
unsupported on one end. It is possible that this joist was knocked loose from a rim joist 
support through flexing of the house on impact; debris in the way precluded us from 
doing a thorough inspection of the area. Other explanations may exist as well. This 
joist is in the vicinity of the front bedroom closet and it may be the cause of the closet 
floor sagging as you so noted. 

Though the house does not appear to have suffered severe structural damage, it 
certainly suffered significant damage in other areas. Sam and I believe these are 
directly attributable to the strike incident. These damages made the house 
uninhabitable and have a direct correlation to its present condition. From our 
observations, we noted: 
I. A portion of plaster has broken loose near the front entryway, and a large hole in 

the ceiling and wall surfaces now exists. In other locations, it appears that the 
plaster has cracked or is delaminated. Repairs would be required prior to 
reoccupancy. A larger problem, however, may now exist. 

II. Asbestos was once used so extensively that it was a nearly ubiquitous product. It 
is highly possible the plaster in the house contains asbestos, in which case a 
whole-house remediation would be required. (This would be consistent with 
another comment you made regarding how long the asbestos remediation process 
took at the 343 address property.) 

A rule of thumb for building inspection is that existing deviations from codes are 
allowed to exist until such time that repair work or upgrades are done.** Though 
allowed to exist, once you touch a noncompliant issue you need to bring it into 
conformity. If asbestos remediation is required, that alone adds significant cost to 
the building repair project. 

** An exception to this rule is if a life-threatening condition exists. However, fully 
encapsulated asbestos is not considered to be life threatening. 

Ill. PVC potable water and drain lines are hanging in a haphazard manner in the 
crawlspace. Our suspicion is that the house flexed when struck, jarring the pipes 
loose from their hanger brackets and other supports. As a result, plumbing system 
integrity cannot be guaranteed, and all plumbing would have to be replaced to 
preclude potential failure. (I assume, to the extent the original house had plumbing, 
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it was probably a cast iron pipe system. Due to age and deterioration, the original 
was replaced. PVC was used, both for the potable water and sanitary drain 
systems.) 

IV. A gas supply pipe that runs through the crawlspace hangs unsupported. Currently, 
the natural gas service is turned off so the integrity of this line cannot be verified. 
Prior to any future gas supply turn-on, the gas supply line needs to be rehung, and 
thoroughly inspected for leaks. 

v. Because the house has no basement, the furnace is located on the first floor. A 
down draft furnace is used to push warm air into a galvanized sheet metal plenum 
which is then connected to a rectangular sheet metal trunk (main supply) line. Air 
flows through the trunk and is then distributed to individual rooms via arterial 
ductwork. The arterial ductwork is made up of insulated flex duct (plastic coated 
insulation with a spiral wire core to maintain its shape). Galvanized sheet metal 
fittings are affixed at the junction points. The age of this heating system is 
unknown; it is obviously not original equipment, though. The plenum and ductwork 
system is located in the crawlspace. 

The entire ductwork system in the crawlspace broke loose from whatever support 
previously existed and lays in disarray on the crawlspace floor. Some connector 
points have been tom loose; the arterial duct that feeds the front bedroom is 
pinched shut because the flex duct is now draped across a hanger wire. Whatever 
efficiency existed in the heating system was lost when this damage occurred. Prior 
to future use, the entire system would have to be rebuilt. 

As a side note, the fractured duct system has severely impacted the efficiency of 
the forced air heat system, and is the probable cause of the excessively high heat 
bill. 

Continuing, we need to address the excessive warping of the floors, and doors that no 
longer close. We are inclined to believe these conditions now exist not due to structural 
damage caused by the strike, but rather, structural damage caused by frost heave. 
Through the house's history, this never became an issue until it went through a winter 
unheated. Please recall: 
• The bearing soil was noted to be moist, loamy and organic. It is highly susceptible to 

frost heave. While not being anything we would want to build on today, it did have 
sufficient bearing capacity to support the structure. 

• Foundation support pilasters are vey shallow and bear directly on the loamy soil. 
They do not extend below the frost line. 

• The main heat supply trunk is in the crawlspace - uninsulated galvanized sheet metal 
ductwork. 

Until this past winter, the house was occupied and always heated during the cold 
weather season. Heat radiating from the main supply duct simply kept the crawlspace 
sufficiently warm so the soil could never freeze. Thus, heaving never occurred. 
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For occupancy to be granted for the house, it is necessary to jack the house up and 
install a new code-compliant foundation system. Over time a good portion of the 
misalignments caused by heaving may settle out. The cost of performing these 
activities, though, will be very expensive. 

Lastly, very strange damage is evident on the west gable of the two story portion. We 
assume this was caused by the house flexing during the strike. 

In summary of our observations and assessments Sam and I are of the opinion that: 
I. The house is very old and worn, and exhibits signs of age (sagging roof lines; et al) 

but structurally, is in relatively good condition. It is not possible to apportion "wear/ 
age/sag" and other observations that denote deterioration between the two 
components, physical age and the strike event. 

II. Repairs and upgrades have been performed, some of which show evidence of low 
quality workmanship. 

Ill. The building suffered a severe lateral blow cause by the adjacent property 
demolition activities. While this caused extensive damage to finishes and systems, 
the structure endured the blow quite well. 

IV. Extensive upgrades required to make the structure code compliant may make the 
total cost of repairs impractical to consider. 

For reference, Sam's and my credentials are as follows: 

Barney Martlew 
* Registered Professional Engineer, State of Michigan; license no. 29941 
* Building Inspector/Plan Reviewer, State of Michigan; license no. 005511 

(status: inactive.) 

Sam Hudson 
* Licensed Residential Builder, State of Michigan; license no. 21 011 09753 

Included herewith are: 
• Files containing pictures taken while performing the assessment. References made to 

picture locations (see Appendix A, to follow) are limited, as they are primarily meant to 
show existing conditions. 

• A transposed copy of our hand-written field notes. 
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Sam and I wish you the best as you pursue resolution to the matter of your loss. Please 
let us know if we may be of further service. 

Sincerely, 
Visidio Partners, LLC 

rdu 
Barney artlew, PE 
Manager/Member 

cc: Sam Hudson 
File 
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IMG NO. 
00204 

00205 

00207 

00208 

00209 

00210 

00211 

00212 

00213 

00214 

00215 

00216 

00217 

00218 

00220 

00221 

00222 

00224 

00225 

00226 

Appendix A 
Photo Identification & Descriptions 

DESCRIPTION 
Crawlspace: pier; fallen ductwork, insulation, plumbing 

Crawlspace: fallen ductwork, insulation, plumbing 

Crawlspace: insulation, plumbing 

Crawlspace: fallen gas line 

Crawlspace: fallen ductwork, insulation, plumbing 

Crawlspace: pier; fallen ductwork 

Crawlspace: pier, note shims; fallen joist (illuminated free end) 

Crawlspace: fallen ductwork 

Crawlspace: fallen ductwork 

Crawlspace: fallen ductwork 

Crawlspace: fallen ductwork and pipe 

Crawlspace: carpentry detail, notched floor joist 

Crawlspace: fallen ductwork 

Crawlspace: out of plumb pier 

Crawlspace: fallen ductwork, insulation 

Crawlspace: fallen ductwork, insulation 

Crawlspace: general conditions 

Crawlspace: bottom of pier, note: depth; no footing; soil below 

Crawlspace: top of pier, note shims 

South wall exterior, in vicinity of strike; note damaged security light 
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00228 

00229 

00230 

00231 

South wall, west end; note ridge line 

South wall, west crawlspace entryway 

South wall interior, first floor, in the vicinity of IMG NO. 00226; 
note, wall is plumb 

Interior intermediate wall; note balloon framing detail 

-END-
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APPENDIX B 
Field Notes (Transposed from original hand written notes) 

1st Floor Framing 
6x8 girders set on 12x16 replacement pilasters (CM U) 

girders approx. 9' clear span 
pilaster locations not uniform 

2x1 0 joists @ 16" o.c. 

1 x12 hewn plank subfloor 

** all lumber true dimensional 

dirt floor - very moist; organic; loamy 

floor support random 

some pilasters just stacked block w/ wood shims - no grout 

some pilasters out of plumb 

pilaster to A. of front crawl space entrance- appears to be set on dirt approx. 4" below 
grade 

pilasters at girders are replacement CMU; wood shims below girders appear to be orig. 
con st. 

front pilaster 6' o.c. 

front of house 
subfloor pitched toward street 
1 1/2" out of level betw. girders 

rim joist, front of house - supported by vert 2x8 

nothing observed to suggest direct str damage due to "strike" 

no true fnd under front of house 
brick & mortar fnd under rear of house (only) 

HVAC 
trunk main (rectangular galv. duct) collapsed 
arteries insulated, wire reinforced plastic flex- collapsed 
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Plumbing 
Potable - PVC - collapsed 
Drain - PVC - collapsed 

gas supply - steel pipe - collapsed 

elect 0 14-2 wire (old romex) noted- flying splice(?) 

Wall Framing 
balloon- 2x4 (true) @ 16" o.c. 
1x8- 1x12 exterior sheathing 

Ext. 
strike side -

siding lines drop toward center of house 
house sags front to back toward middle 
frost/agelfnd 

crushed security light 

rear gable, tall section - strange damage 

visible roof sag II shingles in good condition 

jntedor 
obvious/definite floor sag 

age/support 
frost heave 

cracked I broken plaster 
strike wall plumb - see photo 

Homeowner Comments 
no heat in front bedroom after strike 
floor sags in front closet after strike 
doors don't shut- once did 

house habitable prior to strike, but worn and in distressed condition 

( roofline dwg attached) 
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C O U R T  O F  A P P E A L S  
 
 
 
JONES FAMILY TRUST, 
 
 Plaintiff-Appellant/Cross-Appellee, 
and 
 
SYLVIA JONES and BOBBY JONES, 
 
 Plaintiffs, 
 

 
UNPUBLISHED 
April 20, 2017 

v No. 329442 
Saginaw Circuit Court 

SAGINAW COUNTY LAND BANK 
AUTHORITY, 
 

LC No. 13-019698-NZ 

 Defendant-Appellee, 
and 
 
CITY OF SAGINAW and HARDHAT DOE, 
 
 Defendants, 
and 
 
ROHDE BROTHERS EXCAVATING, INC, 
 
 Defendant-Appellee/Cross-

Appellant. 
 

 

 
Before:  O’BRIEN, P.J., and SERVITTO and STEPHENS, JJ. 
 
PER CURIAM. 

 Plaintiff-Appellant/Cross-Appellee, the Jones Family Trust (“the Trust”), appeals as of 
right and Defendant-Appellee/Cross-Appellant, Rohde Brothers Excavating, Inc. (“Rohde 
Brothers”), cross-appeals as of right the trial court’s September 22, 2015 order judgment.  On 
appeal, the Trust challenges the trial court’s September 29, 2014 opinion and order, which 
granted summary disposition in favor of Defendant-Appellee, the Saginaw County Land Bank 
Authority (“the SCLBA”), on the Trust’s strict-liability and inverse-condemnation claims, and 
the trial court’s August 31, 2015 opinion and order, which permitted the case to proceed with 
respect to negligence damages only and concluded that depreciation constituted an element of 
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damages that must be proved by plaintiff.  On cross-appeal, Rohde Brothers challenges the trial 
court’s September 29, 2014 opinion and order, which denied summary disposition in its favor on 
the Trust’s breach-of-contract claim, and the trial court’s August 31, 2015 opinion and order, 
which permitted the Trust to seek lost profits with respect to a purportedly unrelated property.  
We affirm. 

 This lawsuit arises out of damage to a house in Saginaw, Michigan, owned by the Trust, 
and occupied by plaintiffs, Bobby Jones and Sylvia Jones (“Mr. and Mrs. Jones”), during the 
demolition of a house on an abutting property.  The SCLBA owned the demolished house, and 
the City of Saginaw (“the City”) apparently contracted with Rohde Brothers for purposes of 
demolishing the property using what plaintiffs’ complaint described as “funds provided by a 
federal grant to combat urban blight.”  The complaint alleged that, during the demolition, parts or 
all of the demolished home “f[e]ll or otherwise collapse[d] into and upon” the Trust’s property, 
and that, as a result of the damage, Mr. and Mrs. Jones, as well as their minor children, “were 
forced to move to another house on 5th Avenue owned by [the] Trust.”  Consequently, Mr. 
Jones, Mrs. Jones, and the Trust filed this lawsuit against the SCLBA, the City, Rohde Brothers, 
and an anonymous Rohde Brothers’ employee, but the City and anonymous employee were 
eventually dismissed from this case by stipulation.  In the complaint, plaintiffs alleged seven 
counts:  (1) strict liability against the SCLBA, (2) inverse condemnation pursuant to federal law 
against the SCLBA and the City, (3) inverse condemnation pursuant to state law against the 
SCLBA and the City, (4) trespass against Rohde Brothers, (5) breach of a third-party contract 
apparently against Rohde Brothers, (6) negligence against Rohde Brothers, and (7) trespass 
against Rohde Brothers and one of its employees.  Shortly after the lawsuit was filed, the parties 
began exchanging motions for summary disposition with respect to each of the seven counts. 

 The trial court addressed the parties’ motions for summary disposition in three separate 
orders.  With respect to plaintiffs’ motion for summary disposition on its strict-liability claim and 
the SCLBA’s motion for summary disposition on plaintiffs’ strict-liability and inverse-
condemnation claims, the trial court granted the SCBLA’s motion with respect to each claim.  
First, it concluded that summary disposition with respect to the strict-liability claim was 
appropriate because the claim was barred by governmental immunity.  Second, it concluded that 
summary disposition with respect to the inverse-condemnation claims was appropriate because 
the SCLBA’s actions did not constitute a taking.  With respect to Rohde Brothers’ motion for 
summary disposition on plaintiffs’ trespass, contract, and negligence claims, the trial court 
denied Rohde Brothers’ motion with respect to each claim except for the trespass claim.  First, it 
concluded that governmental immunity did not extend to Rohde Brothers.  Second, it concluded 
that Rohde Brothers was entitled to summary disposition with respect to plaintiffs’ trespass claim 
as it related “to the demolition strike itself” but not with respect to plaintiffs’ trespass claim as it 
related to “other acts of trespass, including alleged unauthorized presence of heavy equipment 
and worker entry.”  Third, it concluded that questions remained with respect to plaintiffs’ 
negligence and contract claims.  Rohde Brothers attempted to challenge this decision on appeal, 
but, eventually, its application for leave to appeal was denied.  Jones Family Trust v Saginaw 
County Land Bank Auth, unpublished order of the Court of Appeals, entered on October 24, 2014 
(Docket No. 324106); Jones Family Trust v Saginaw County Land Bank Auth, unpublished order 
of the Court of Appeals, entered on May 12, 2015 (Docket No. 324792). 
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 After these orders were entered, the Trust and Rohde Brothers scheduled a trial date, and 
the proceedings continued accordingly.  Rohdes Brothers filed a motion in limine shortly 
thereafter, seeking to exclude (1) “[a]ny argument, interrogation, evidence or testimony relating 
to the nature and/or cost of repairs, replacement and/or restoration for Plaintiffs’ property at 339 
S. 5th Avenue, Saginaw, Michigan and/or value of damage personal property therein,” (2) “[a]ny 
argument, interrogation, evidence or testimony with respect to improvements made at 339 S. 5th 
Avenue, Saginaw, Michigan, during Plaintiffs’ ownership,” (3) “[a]ny argument, evidence or 
testimony relating to loss of income or profits with respect to Plaintiffs’ rental property and/or 
inquiries about renting same,” (4) “[a]ny argument, interrogation, evidence or testimony with 
respect to the City of Saginaw, Saginaw County Land Bank and/or Defendant Rohde Bros. 
having knowledge of the state of foundation and roof of the adjacent property prior to 
demolition,” (5) “[a]ny argument, evidence or testimony relating to exemplary damages,” (6) 
“[a]ny argument and/or theory for trespass claim with respect to damage allegedly caused by 
heavy equipment and/or hard hat doe being on Plaintiffs’ property,” (7) “[a]ny evidence, 
documentation, reports, bills and/or invoices with respect to increased utility costs at 339. S. 5th 
Avenue, Saginaw, Michigan after the subject demolition,” and (8) “[a]ny evidence or testimony 
from Walter Martlew and/or Sam Hudson with respect to causation for the damage alleged in 
Plaintiffs’ Amended Complaint as a result of demolition to neighboring property.” 

 The trial court granted Rohde Brothers’ motion in part.  The trial court agreed with 
Rohde Brothers’ arguments that “the appropriate measure of damages to the House in this case, 
regardless of the theory pled to support recovery of those damages, is the cost of repair only if 
the injury is reparable and the expense of repair is less than the market value of the property; 
otherwise, the measure of damages is the difference in the value of the property before and after 
the injury,” “that the amount of money expended on perceived improvements does not 
necessarily translate to a dollar-for-dollar increase in the market value of the property,” that the 
exclusion of “irrelevant argument, interrogation, evidence, or testimony with respect to the City 
of Saginaw and Saginaw County Land Banks’s knowledge of the foundation and roof of the 
adjacent property that was demolished” was appropriate, that the “exclusion of any argument, 
evidence or testimony relating to exemplary damages” was appropriate, and “that the evidence of 
increased utility costs or bills cannot be considered by the trier-of-fact for the purpose of 
determining the amount of damages sustained by Plaintiffs.”  The trial court disagreed, however, 
with Rohde Brothers’ arguments that evidence regarding damages to personal property was 
irrelevant, that evidence regarding the loss of rental income for an unrelated property was 
irrelevant, that any argument with respect to trespass damage was irrelevant, and that Martlew 
and Hudson could not be qualified as expert witnesses.  Proceedings then continued toward trial. 

 Before trial commenced, however, the Trust and Rohde Brothers settled.  The order of 
judgment, which was signed by both parties’ counsel and the trial court, expressly “stipulated to 
dismissal with prejudice of Plaintiffs, Sylvia and Bobby Jones, as individuals, from this matter” 
and “to dismissal with prejudice of all claims against Defendant, Rohde Bros. Excavating, Inc., 
except for Plaintiff, Jones Family Trust’s claim for breach of third party contract.”  The order 
provided that “the parties agreed to entry of a final judgment against Defendant, Rohde Bros. 
Excavating, Inc., in the stipulated amount of $20,000.00 for the breach of third party contract 
claim in favor of Plaintiff, Jones Family Trust.”  “As such,” the order provided, “a judgment is 
hereby entered against Defendant, Rohde Bros. Excavating, Inc., in favor of Plaintiff, Jones 
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Family Trust, in the amount of $20,000.00 for the breach of third party contract claim.”  This 
appeal and cross-appeal followed. 

 On appeal, the Trust first argues that the trial court erred in granting summary disposition 
in the SCLBA’s favor on its inverse-condemnation claims.  We disagree. 

 A trial court’s decision on a motion for summary disposition is reviewed de novo.  
Maiden v Rozwood, 461 Mich 109, 118; 597 NW2d 817 (1999). 

 A motion under MCR 2.116(C)(10) tests the factual sufficiency of the 
complaint.  In evaluating a motion for summary disposition brought under this 
subsection, a trial court considers affidavits, pleadings, depositions, admissions, 
and other evidence submitted by the parties, MCR 2.116(G)(5), in the light most 
favorable to the party opposing the motion.  Where the proffered evidence fails to 
establish a genuine issue regarding any material facts, the moving party is entitled 
to judgment as a matter of law.  MCR 2.116(C)(10), (G)(4).  Quinto v Cross & 
Peters Co, 451 Mich 358; 547 NW2d 314 (1996).  [Id. at 120.] 

Constitutional issues are reviewed de novo as well.  Hinojosa v Dep’t of Natural Resources, 263 
Mich App 537, 541; 688 NW2d 550 (2004). 

A taking for purposes of inverse condemnation means that governmental action 
has permanently deprived the property owner of any possession or use of the 
property.  When such a taking occurs, the Michigan Constitution entitles the 
property owner to compensation for the value of the property taken.  A plaintiff 
alleging inverse condemnation must prove a causal connection between the 
government’s action and the alleged damages.  For a taking occur, there must be 
some action by the government specifically directed toward the plaintiff’s 
property that has the effect of limiting the use of property.  In other words, the 
plaintiff must prove that the government’s actions were a substantial cause of the 
decline of the value of the plaintiff’s property and must establish that the 
government abused its legitimate powers in affirmative actions directly aimed at 
the plaintiff’s property.  In determining whether a taking occurred, the form, 
intensity, and deliberateness of the governmental actions toward the injured 
party’s property must be examined.  [Marilyn Froling Revocable Living Trust v 
Bloomfield Hills Country Club, 283 Mich App 264, 294-295; 769 NW2d 234 
(2009) (citations and internal quotation marks omitted).] 

Thus, an inverse-condemnation claim requires the proof of two elements:  (1) “that the 
government’s actions were a substantial cause of the decline” of the property’s value and (2) that 
“the government abused its legitimate powers in affirmative actions directly aimed at the 
plaintiff’s property.”  Id. at 295. 

 As the trial court correctly recognized, nothing in the record supports a conclusion that 
the SCBLA performed “affirmative actions directly aimed at the plaintiff’s property.”   Marilyn 
Froling Revocable Living Trust, 283 Mich App at 295.  The Trust relies on Peterman v Dep’t of 
Natural Resources, 446 Mich 177, 191; 521 NW2d 499 (1994), and Estate Dev Co v Oakland 
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County Rd Comm’n, unpublished opinion per curiam of the Court of Appeals, issued November 
20, 2007 (Docket No. 273383), to supports its position, but the differences between the facts of 
this case and those in Peterman and Estate Dev Co support this conclusion.  In Peterman, 446 
Mich at 180-181, the Department of Natural Resources constructed a boat-launch ramp and 
jetties approximately 30 feet away from the plaintiff’s beachfront property.  Eventually, the 
jetties caused “plaintiffs’ beach [to] virtually disappear[.]”  Id. at 181.  While the Department of 
Natural Resources did not perform any affirmative actions directly to the plaintiffs’ property, “it 
undoubtedly set into motion the destructive forces that caused the erosion and eventual 
destruction of the property,” this Court explained.  Id. at 191.  Similarly, in Estate Dev Co, 
unpub op at 4, the Oakland County Road Commission performed “construction activities [that] 
set into motion the forces that caused the flooding of plaintiff’s property.”  This Court, 
recognizing that Peterman controlled, concluded that there was sufficient evidence “that 
defendant engaged in affirmative acts in the exercise of its road construction activities that, while 
not directly invading plaintiff’s land, set into motion the destructive forces that caused the 
flooding to plaintiff’s property.”  Id.  In both of those cases, the government actor’s deliberate 
act, i.e., installing jetties or performing construction, led to the unintended consequence of 
property damage after the deliberate act was completed.  In this case, however, even if we 
assume that the SCLBA set the actions at issue into motion as the Trust contends, we 
nevertheless conclude that the government actor’s deliberate act, i.e., demolishing the home, did 
not lead to any unintended consequences after the deliberate act was completed.  Rather, an 
allegedly negligent act committed by the government actor, during the demolition, led to the 
damage.  It is this distinction that prevents the application of Peterman and Estate Dev Co in the 
case at bar.  Had, for example, the demolition of the home caused erosion to the Trust’s property 
in the months after the demolition, Peterman and Estate Dev Co would arguably be controlling.  
Under the facts and circumstances of this case, however, they are not.  Therefore, the trial court 
correctly determined that summary disposition was appropriate in this regard. 

 On appeal, the Trust also argues that the trial court erred by limiting damages according 
to our Supreme Court’s decision in Price v High Pointe Oil Co, Inc, 493 Mich 238; 828 NW2d 
660 (2013).  We disagree. 

 Questions of law are reviewed de novo.  US Fidelity & Guar Co v Citizens Ins Co, 241 
Mich App 83, 85; 613 NW2d 740 (2000).  A trial court’s decision on a motion in limine is 
reviewed for an abuse of discretion.  Bellevue Ventures, Inc v Morang-Kelly Inv, Inc, 302 Mich 
App 59, 63; 836 NW2d 898 (2013).  In Price, 493 Mich at 244, this Court explained the 
O’Donnell limitation as follows: 

 The common-law rule with respect to the damages recoverable in an 
action alleging the negligent destruction of property was set forth in O’Donnell v 
Oliver Iron Mining Co, 262 Mich 470; 247 NW 720 (1933).  O’Donnell provides: 

“If injury to property caused by negligence is permanent or 
irreparable, [the] measure of damages is [the] difference in its 
market value before and after said injury, but if [the] injury is 
reparable, and [the] expense of making repairs is less than [the] 
value of the [the] property, [the] measure of damages is [the] cost 
of making repairs.”  [Tillson v Consumers Power Co, 269 Mich 53, 
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65; 256 NW 801 (1934), quoting O’Donnell, 262 Mich at 471 
(syllabus).] 

 The Trust claims that this standard, a tort standard, does not apply; rather, it claims that 
the Trust is entitled to be placed in as good as a position as it would have been had the contract 
not been breached, a contract standard.  The Trust may be theoretically correct in this regard, see 
Kokkonen v Wausau Homes, Inc, 94 Mich App 603, 612; 289 NW2d 382 (1980), but, in our 
view, that conclusion is largely irrelevant.  “It is well settled that the appropriate measure of 
damages for breach of contract . . . is that which would place the injured party in as good a 
position as it would have been in had the promised performance been rendered.”  Jim-Bob, Inc v 
Mehling, 178 Mich App 71, 98; 443 NW2d 451 (1989); see also Allison v AEW Capital Mgmt, 
LLP, 481 Mich 419, 426 n 3; 751 NW2d 8 (2008).  What makes this analysis difficult is the fact 
that the Trust has consistently sought damages that appear to be in excess of this standard—the 
Trust contends that it is entitled to be put in a better position than it was before the alleged 
damage occurred.  We cannot find any authority to support such a position.  Ultimately, the 
contract at issue seemingly imposed a duty analogous to the common-law duty to act with care, 
and there is nothing in the record before this Court to support the Trust’s position that the parties, 
by contracting that Rohde Brothers would “take care,” intended to impose a higher contractual 
duty than that afforded by common law.  Lawrrence v Will Darrah & Assoc, Inc, 445 Mich 1, 7; 
516 NW2d 43 (1994) (providing that the contracting parties’ intent controls what damages are 
recoverable).  Accordingly, while the Trust’s argument might be theoretically correct, we are 
nevertheless unable to find any error with respect to the trial court’s decision. 

 The Trust also argues on appeal that the trial court erred in determining that depreciation 
constituted an element of damages to be proved by a plaintiff instead of an affirmative defense to 
be proved by a defendant.  Specifically, the Trust argues “that the value of the damages is 
replacement costs because replacement would require meeting all modern building codes (and 
losing all existing non-conforming uses).”  We disagree. 

 Stated simply, we are unable to find any authority to support the Trust’s ultimate 
position.  As the Trust acknowledges on appeal, the trial court relied on this Court’s opinion in 
Strzelecki v Blaser’s Lakeside Industries of Rice Lake, Inc, 133 Mich App 191, 194-195; 348 
NW2d 311 (1984), where we stated as follows with respect to depreciation: 

Clearly replacement cost alone, without any deduction for depreciation, is not 
sufficient evidence of market value at the time of the loss.  See State Highway 
Comm’r v Predmore, 341 Mich 639, 642; 68 NW2d 130 (1955); Bluemlein v 
Szepanski, 101 Mich App 184, 192; 300 NW2d 493 (1980), lv den 411 Mich 995 
(1981).  If replacement cost without depreciation was allowed, the plaintiff would 
recover an amount as if the property were new at the time it was destroyed.  
Bluemlein, supra. 

The same would be true here.  While the Trust correctly points out that the Strzelecki decision is 
not binding, MCR 7.215(J)(1), its reasons for disagreeing are not persuasive.   

 On appeal, the Trust mentions three cases in support of its position:  Rasheed v Chrysler 
Corp, 445 Mich 109; 517 NW2d 19 (1994), McManamon v Redford Charter Twp, 273 Mich App 

R
E

C
E

IV
E

D
 by M

SC
 6/1/2017 8:26:57 PM



-7- 
 

131; 730 NW2d 757 (2006), Dep’t of Transp v VanElslander, 460 Mich 127; 594 NW2d 841 
(1999).  However, none of these cases actually support the Trust’s position.  Rasheed, 445 Mich 
at 132, involved the mitigation of damages, but depreciation of property prior to the damage at 
issue has nothing to do with the mitigation of damage.  McManamon, 273 Mich App at 141, 
stands for the proposition that damages are generally an issue of fact, but that does not address 
whether a plaintiff can ignore the condition of its property prior to the damage at issue.  Dep’t of 
Transp, 460 Mich at 129, explains that damages are intended to put the plaintiff in as good of a 
position as it would have been had the damage not occurred, which supports Rohde Brothers’, 
not the Trust’s, position here.  In short, the Trust seeks to be put in a position that is better than 
its position before the alleged damage, and Michigan law has clearly and consistently rejected 
that position.  See, e.g., Ferguson v Pioneer State Mut Ins Co, 273 Mich App 47, 54; 731 NW2d 
47 (2006) (citation and internal quotation marks omitted) (“The proper measure of damages for a 
breach of contract is the pecuniary value of the benefits the aggrieved party would have received 
if the contract had not been breached.”).  Therefore, we conclude that depreciation constitutes 
part of what a plaintiff must demonstrate in proving his or her damages with reasonable 
certainty, not something that a defendant must prove as an affirmative defense.  Alan Custom 
Homes, Inc v Krol, 256 Mich App 505, 512; 667 NW2d 379 (2003). 

 On cross-appeal, Rohde Brothers challenges the trial court’s decisions on its motion for 
summary disposition and its motion in limine.  However, “this Court has jurisdiction only over 
appeals filed by an aggrieved party.”  Reddam v Consumer Mortgage Corp, 182 Mich App 754, 
757; 452 NW2d 908 (1990) (citation and internal quotation marks omitted), overruled in part on 
other grounds by Cam Constr v Lake Edgewood Condo Ass’n, 465 Mich 549, 557; 640 NW2d 
256 (2002); see also MCR 7.203(A)(1)(a).  Here, because Rohde Brothers stipulated to the order 
of judgment without expressly reserving its right to challenge certain decisions made by the trial 
court on appeal, Rohde Brothers is not an aggrieved party.  See Dora v Lesinski, 351 Mich 579, 
582; 88 NW2d 592 (1958) (“It is elementary that one cannot appeal from a consent judgment, 
order[,] or decree[.]”).  We therefore believe that Rohde Brothers’ arguments on cross-appeal 
could be rejected for that reason alone. 

 In any event, Rohde Brothers’ first argument on cross-appeal challenges the trial court’s 
denial of its motion for summary disposition on the Trust’s breach-of-contract claim.  
Specifically, Rohde Brothers claims that summary disposition with respect to this claim was 
appropriate because the Trust was not an intended third-party beneficiary.  We disagree. 

 Again, “[t]his Court reviews the grant or denial of summary disposition de novo to 
determine if the moving party is entitled to judgment as a matter of law.”  Maiden, 461 Mich at 
118. 

 A motion under MCR 2.116(C)(10) tests the factual sufficiency of the 
complaint.  In evaluating a motion for summary disposition brought under this 
subsection, a trial court considers affidavits, pleadings, depositions, admissions, 
and other evidence submitted by the parties, MCR 2.116(G)(5), in the light most 
favorable to the party opposing the motion.  Where the proffered evidence fails to 
establish a genuine issue regarding any material facts, the moving party is entitled 
to judgment as a matter of law.  MCR 2.116(C)(10), (G)(4).  Quinto v Cross & 
Peters Co, 451 Mich 358; 547 NW2d 314 (1996).  [Id. at 120.] 
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“[Q]uestions involving the proper interpretation of a contract or the legal effect of a contractual 
clause are also reviewed de novo.  In ascertaining the meaning of a contract, we give the words 
used in the contract their plain and ordinary meaning that would be apparent to a reader of the 
instrument.”  Rory v Continental Ins Co, 473 Mich 457, 464; 703 NW2d 23 (2005). 

 MCL 600.1405 controls when determining whether a party is a third-party beneficiary to 
a contract, and it provides that only intended, not incidental, third-party beneficiaries may sue for 
a breach of a contractual promise in their favor.  Brunsell v Zeeland, 467 Mich 293, 296; 651 
NW2d 388 (2002).  To be a third-party beneficiary to a contract, the contract must establish that 
the promisor has undertaken a promise directly to or for that third party.  Schmalfeldt v North 
Pointe Ins Co, 469 Mich 422, 428; 670 NW2d 651 (2003).  Ultimately, the dispositive question 
is “whether the promisor undertook to give or to do or to refrain from doing something directly 
to or for the person claiming third-party beneficiary status[.]”  Id. (citations and internal 
quotation marks omitted).  “Similarly, consistent with our specific rule (subsection 1405[2][b]), 
this Court has adopted the persuasive rule that a third-party beneficiary may be one of a class of 
persons, if the class is sufficiently described or designated.”  Koenig v South Haven, 460 Mich 
667, 680; 597 NW2d 99 (1999) (citation and internal quotation marks omitted; emphasis in 
original). 

 In this case, it is undisputed that the contract between the City and Rohde Brothers 
provided, in pertinent part, as follows:  “The contractor shall take care to protect abutting 
properties . . . .”  “Abutting properties,” or more precisely the owners of abutting properties, 
represent a sufficiently described class of beneficiaries so as to confer third-party status upon 
those owners.  Brunsell, 467 Mich at 296-298; Koenig, 460 Mich at 679-680.  Therefore, because 
the City and Rohde Brothers expressly contracted to “take care to protect abutting properties,” 
we conclude that a question of fact remained as to whether the Trust, as an owner of an abutting 
property, was an intended third-party beneficiary.  MCL 600.1405. 

 Rohde Brothers also argues that summary disposition was appropriate because the Trust 
could not prove causation or damages.  However, causation-in-fact and damages are both 
elements that generally present questions of fact to be decided by a trier of fact, not an appellate 
court.  Winkler v Carey, 474 Mich 1118; 712 NW2d 451 (2006), relying on “the reasons stated 
in” Winkler v Carey, unpublished opinion of the Court of Appeals, issued December 1, 2005 
(Docket No. 255193), p 3 (O’CONNELL, J., dissenting); McManamon, 273 Mich App at 141.  The 
determination as to whether Rohde Brothers failed to “take care to protect abutting properties” 
and whether its failure, assuming one, to do so resulted in damages are simply not issues that can 
be decided as a matter of law on appeal.  Therefore, because causation-in-fact and damages 
present questions that should have been presented to a factfinder if disputed, this Court declines 
to, for the first time, address these factual disputes. 

 Rohde Brothers also argues on cross-appeal that the trial court erred in denying its motion 
in limine to preclude evidence with respect to any lost profits sustained by the Trust as a result of 
Mr. and Mrs. Jones’ decision to move into the Trust’s rental property while the damaged home 
was being repaired.  We disagree. 

 A trial court’s decision on a motion in limine is reviewed for an abuse of discretion.  
Bellevue Ventures, Inc, 302 Mich App at 63.  “Under the rule of Hadley v Baxendale, 9 Exch 
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341; 156 Eng Rep 145 (1854), the damages recoverable for breach of contract are those that arise 
naturally from the breach or those that were in the contemplation of the parties at the time the 
contract was made.”  Kewin v Mass Mut Life Ins Co, 409 Mich 401, 414-415; 295 NW2d 50 
(1980).  Thus, “a party who fails to perform its contractual obligations becomes liable for all 
foreseeable damages flowing from the breach.”  Burnside v State Farm Fire & Cas Co, 208 
Mich App 422, 427-428; 528 NW2d 749 (1995).  “The party asserting a breach of contract has 
the burden of proving its damages with reasonable certainty, and may recover only those 
damages that are the direct, natural, and proximate result of the breach.”  Alan Custom Homes, 
Inc, 256 Mich App at 512. 

 In this case, Rohde Brothers claims that the Trust’s lost profits from a rental property that 
Mr. and Mrs. Jones decided to reside in while the damaged home was being repaired are too far 
removed to be recoverable.  While, on its face, this argument appears logical, it overlooks the 
fact that the lost profits were a result of Mr. and Mrs. Jones choosing to reside in this rental 
property as opposed to, for example, renting a different home.  In our view, nothing in the record 
supports the notion that the costs of residing elsewhere, whether those costs are in the form of 
rent for or lost profits from a rental property, were not foreseeable here.  While it is plausible, for 
example, that Rohde Brothers could have persuaded a factfinder that the lost profits claimed or 
that Mr. and Mrs. Jones’ decision to move from the damaged property were unreasonable, those 
factual determinations would have been appropriate for the factfinder, not this Court, to make.  
Therefore, we conclude that the trial court properly denied Rohde Brothers’ motion in limine in 
this regard. 

 Affirmed. 

/s/ Colleen A. O'Brien  
/s/ Deborah A. Servitto  
/s/ Cynthia Diane Stephens  
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S T A T E  O F  M I C H I G A N  


C O U R T  O F  A P P E A L S  


ESTATE DEVELOPMENT COMPANY,  UNPUBLISHED 
November 20, 2007 

Plaintiff-Appellant, 

v No. 273383 
Oakland Circuit Court 

OAKLAND COUNTY ROAD COMMISSION, LC No. 2004-057182-CC 

 Defendant/Third-Party Plaintiff-

Appellee, 


and 

THOMPSON-MCCULLY COMPANY, a/k/a 
THOMPSON-MCCULLY COMPANY, L.L.C., 

 Third-Party Defendant/Third-Party 

Plaintiff-Appellee, 


and 

OAKLAND EXCAVATING COMPANY, OWEN 
TREE SERVICE, and ACKLEY 
CONSTRUCTION, 

 Third-Party Defendants. 

Before: Servitto, P.J., and Sawyer and Murray, JJ. 

PER CURIAM. 

In this inverse condemnation action alleging an unconstitutional taking of property, 
plaintiff appeals by leave granted from an order granting summary disposition in favor of 
defendant Oakland County Road Commission, pursuant to MCR 2.116(C)(10).  We reverse and 
remand. 

This Court reviews de novo a circuit court’s decision with regard to a motion for 
summary disposition. Trost v Buckstop Lure Co, 249 Mich App 580, 583; 644 NW2d 54 (2002). 
In reviewing a motion under MCR 2.116(C)(10), this Court “must consider the available 
pleadings, affidavits, depositions, and other documentary evidence in a light most favorable to 
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the nonmoving party and determine whether the moving party was entitled to judgment as a 
matter of law.”  Unisys Corp v Comm’r of Ins, 236 Mich App 686, 689; 601 NW2d 155 (1999). 

This Court recently summarized the law regarding unconstitutional takings in Heydon v 
Mediaone of Southeast Michigan, Inc, 275 Mich App 267, 279-280; ___ NW2d ___ (2007): 

The federal and state constitutions both proscribe the taking of private 
property for public use without just compensation.  US Const, Am V; Const 1963, 
art 10, § 2; Adams Outdoor Advertising v East Lansing (After Remand), 463 Mich 
17, 23; 614 NW2d 634 (2000); Oakland Co Bd of Co Rd Comm'rs v JBD 
Rochester, LLC, 271 Mich App 113, 114; 718 NW2d 845 (2006). The purpose of 
just compensation is to put property owners in as good a position as they would 
have been had their property not been taken from them.  Poirier v Grand Blanc 
Twp (After Remand), 192 Mich App 539, 543; 481 NW2d 762 (1992).  

“ ‘Taking’ is a term of art with respect to the constitutional right to just 
compensation and does not necessarily mean the actual and total conversion of the 
property. Whether a ‘taking’ occurs for which compensation is due depends on 
the facts and circumstances of each case.”  Hart v Detroit, 416 Mich 488, 500; 
331 NW2d 438 (1982).  A governmental entity’s actions might amount to a taking 
of private property even though the agency never directly exercised control over 
the property, provided that some action by the government constitutes a direct 
disturbance of or interference with property rights.  In re Acquisition of Land— 
Virginia Park, 121 Mich App 153, 159; 328 NW2d 602 (1982).   

“What governmental action constitutes a ‘taking’ is not narrowly construed, nor does it 
require an actual physical invasion of the property.” Hinojosa v Dep’t of Natural Resources, 263 
Mich App 537, 548; 688 NW2d 550 (2004); see also Peterman v Dep’t of Natural Resources, 
446 Mich 177, 189; 521 NW2d 499 (1994).   

Initially, we conclude that the trial court erred in determining that plaintiff could not 
establish an unconstitutional taking claim because it did not have a vested right to develop the 
property in the manner it desired, given that it never obtained final approval for its development 
plans. 

One who asserts a taking claim must first establish that a vested property right is affected.  
In re Certified Question (Fun ‘N Sun RV, Inc v Michigan), 447 Mich 765, 787-788; 527 NW2d 
468 (1994). To constitute a vested right, the interest must be something more than such a mere 
expectation. Id. 

In this case, regardless whether plaintiff is able to develop the property in a particular 
manner, plaintiff is the undisputed owner of the affected property.  Property owners have the 
right to complete possession and enjoyment of their land and to not have their property flooded 
with water. Peterman, supra at 189 and n 16.  As the Court observed in Peterman: 

[A]ny injury to the property of an individual which deprives the owner of 
the ordinary use of it is equivalent to a taking, and entitles him to compensation. 
So a partial destruction or diminution of value of property by an act of 
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government, which directly and not merely incidentally affects it, is to that extent 
an appropriation. [Id. at 190, quoting Vanderlip v Grand Rapids, 73 Mich 522, 
534; 41 NW 677 (1889) (citation and internal quotations omitted).]  

Thus, plaintiff’s claim that its property was flooded is sufficient to establish that its vested 
property rights were affected. 

We also conclude that the trial court erred in determining that there was no genuine issue 
of material fact with regard to whether defendant’s actions were a substantial cause of the 
flooding on plaintiff’s property. 

To constitute a taking, the government need not directly invade the plaintiff’s land; 
causation may be established where it set into motion the destructive forces that caused the 
damage to the plaintiff’s property.  Peterman, supra at 191. 

Plaintiff relied on circumstantial evidence to prove causation.  In Skinner v Square D Co, 
445 Mich 153, 164-165, 166-167; 516 NW2d 475 (1994), the Court explained what is sufficient 
circumstantial proof of causation:  

To be adequate, a plaintiff's circumstantial proof must facilitate reasonable 
inferences of causation, not mere speculation. In Kaminski v Grand Trunk W R 
Co, 347 Mich 417, 422; 79 NW2d 899 (1956), this Court highlighted the basic 
legal distinction between a reasonable inference and impermissible conjecture 
with regard to causal proof: 

“As a theory of causation, a conjecture is simply an explanation consistent 
with known facts or conditions, but not deducible from them as a reasonable 
inference. There may be 2 or more plausible explanations as to how an event 
happened or what produced it; yet, if the evidence is without selective application 
to any 1 of them, they remain conjectures only. On the other hand, if there is 
evidence which points to any 1 theory of causation, indicating a logical sequence 
of cause and effect, then there is a juridical basis for such a determination, 
notwithstanding the existence of other plausible theories with or without support 
in the evidence.” 

We want to make clear what it means to provide circumstantial evidence 
that permits a reasonable inference of causation. As Kaminski explains, at a 
minimum, a causation theory must have some basis in established fact. However, 
a basis in only slight evidence is not enough. Nor is it sufficient to submit a 
causation theory that, while factually supported, is, at best, just as possible as 
another theory. Rather, the plaintiff must present substantial evidence from which 
a jury may conclude that more likely than not, but for the defendant’s conduct, the 
plaintiff’s injuries would not have occurred. 

* * * 

[W]e concur with the observation made in 57A Am Jur 2d, Negligence, 
§ 461, p 442: 
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All that is necessary is that the proof amount to a reasonable likelihood of 
probability rather than a possibility. The evidence need not negate all other 
possible causes, but such evidence must exclude other reasonable hypotheses with 
a fair amount of certainty. Absolute certainty cannot be achieved in proving 
negligence circumstantially; but such proof may satisfy where the chain of 
circumstances leads to a conclusion which is more probable than any other 
hypothesis reflected by the evidence. However, if such evidence lends equal 
support to inconsistent conclusions or is equally consistent with contradictory 
hypotheses, negligence is not established. 

In this case, viewed in a light most favorable to plaintiff, the evidence provided a reliable 
basis from which reasonable minds could infer that more probably than not, defendant’s 
construction activities set into motion the forces that caused the flooding of plaintiff’s property. 
Plaintiff presented evidence that a culvert acted as an outlet for Mirror Lake, controlling the lake 
level at 955.55 feet above sea level. Shortly after defendant began cutting trees and brush in the 
area of the culvert, debris and vegetation were found that blocked the drain leading to the culvert, 
and a wetlands assessment revealed that the water level had moved upland.  Moreover, plaintiff 
presented evidence that defendant’s replacement culvert was blocked during the road 
construction project due to improper installation of the pipe, and that Mirror Lake continued to 
rise during this period. Joseph Rokicsak, a wetlands surveyor who investigated Mirror Lake, 
opined that the lake had grown in size because of restricted outflow and observed that debris and 
vegetation blocked the drain leaving the lake.  Although defendant presented evidence 
suggesting that a blockage occurred before the road construction project began, plaintiff’s 
evidence was sufficient to create an issue of fact whether defendant’s activities caused the 
flooding to plaintiff’s property. 

To establish a de facto taking claim, plaintiff is also required to show causation.  This 
may be established by showing that defendant abused its legitimate powers through affirmative 
actions directly aimed at plaintiff’s property.  Hinojosa, supra at 548; Merkur Steel Supply, Inc v 
Detroit, 261 Mich App 116, 130; 680 NW2d 485 (2004).   

In Peterman, the Court held that the government’s action in constructing a boat launch 
and installing jetties, which resulted in the diminishment of the plaintiffs’ fast land, was 
sufficient to establish a taking. Peterman, supra at 200, 207-208. Although the government did 
not directly invade the plaintiffs’ land, it set into motion the destructive forces that caused the 
erosion and eventual destruction of the plaintiffs’ property.  Id. at 191. The Court rejected the 
government’s argument that it need not compensate the plaintiffs because its actions were within 
its legitimate power to improve navigation of the state’s waterways. Id. The Court concluded 
that “simply because the state is acting to improve navigation does not grant it the power to 
condemn all property without compensation.”  Id. at 198. 

 We believe that Peterman controls the disposition of this case. As in Peterman, plaintiff 
presented evidence that defendant set in force destructive forces that caused flooding to 
plaintiff’s land. Contrary to what defendant argues, this case does not involve a situation where 
damage resulted because of an alleged omission by the government.  See Hinojosa, supra. 
Rather, the basis for plaintiff’s taking claim is that defendant engaged in affirmative acts in the 
exercise of its road construction activities that, while not directly invading plaintiff’s land, set 
into motion the destructive forces that caused the flooding to plaintiff’s property.   

-4-


R
E

C
E

IV
E

D
 by M

SC
 6/1/2017 8:26:57 PM



 

 

  

 

 

For these reasons, the trial court erred in granting defendant’s motion for summary 
disposition. 

Reversed and remanded.  We do not retain jurisdiction.   

/s/ Deborah A. Servitto 
/s/ David H. Sawyer 
/s/ Christopher M. Murray 
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Before:  MURPHY, C.J., and STEPHENS and M.J. KELLY, JJ. 
 
PER CURIAM. 

 Plaintiff’s real property adjacent to Mirror Lake was allegedly flooded and the wetlands 
thereon expanded as a result of a clogged and otherwise problematic lake drainage culvert 
running under Pontiac Trail Drive, which culvert typically drained waters from Mirror Lake to 
another lake and kept Mirror Lake at a fairly constant level.  Plaintiff’s position was that a road 
widening and resurfacing project (road project) commenced by defendant Oakland County Road 
Commission (OCRC) with respect to Pontiac Trail Drive caused the culvert blockage and defects 
in the drainage system, leading to the flooding and wetland expansion relative to the property 
that plaintiff desired to use for a housing development.  Plaintiff filed suit against OCRC on 
numerous theories, including a claim of inverse condemnation.  OCRC thereafter filed a third-
party complaint against Thompson-McCully Company (T-M), the general contractor on the road 
project.  And T-M in turn filed a third-party complaint against the subcontractors associated with 
the road project – Oakland Excavating Company (Oakland), Owen Tree Service (Owen), and 
Ackley Construction (Ackley).  The trial court granted summary disposition in favor of OCRC 
on each of the counts in plaintiff’s complaint and found all of the third-party complaints moot 
because of the summary disposition ruling.  This Court eventually granted plaintiff’s application 
for leave to appeal, reversed the order granting OCRC’s motion for summary disposition on the 
inverse condemnation claim, and remanded the case for further proceedings.  Estate Dev Co v 
Oakland Co Rd Comm’n, unpublished opinion per curiam of the Court of Appeals, issued 
November 20, 2007 (Docket No. 273383).  Subsequently, the jury returned a verdict in favor of 
plaintiff on plaintiff’s inverse condemnation claim in the amount of $1,747,000.1  A directed 
verdict was entered against T-M on OCRC’s third-party complaint, requiring T-M to indemnify 
OCRC.  And the jury returned a verdict of no cause of action on T-M’s third-party complaint 
against subcontractors Oakland and Owen.2  In Docket No. 291989, plaintiff appeals the trial 
court’s order denying its request for case evaluation sanctions, and OCRC cross appeals the 
judgment on plaintiff’s inverse condemnation claim, arguing that the claim was not ripe for 
litigation, that there were instructional errors, that the elements of a taking were not established, 
that it could not be held liable for the negligence of the contractor and subcontractors, that there 
was prejudicial attorney misconduct, and that it was entitled to remittitur, as the damages were 
speculative.  In Docket No. 292159, T-M contends that the trial court erred in directing a verdict 
against it and in favor of OCRC on the question of indemnification and that the jury no-cause 
verdict in favor of the subcontractors was against the great weight of the evidence.  T-M also 
maintains that, with respect to the judgment against OCRC and in favor of plaintiff on the 
inverse condemnation claim, reversal is required because of instructional error, and it argues that 
OCRC was entitled to a judgment notwithstanding the verdict (JNOV).  Finally, in Docket No. 
295968, T-M appeals the trial court’s order granting case evaluation sanctions in favor of 
 
                                                 
 
1 The judgment subsequently entered upon the verdict was in the amount of $2,229,910, which 
amount reflected the jury’s verdict plus statutory prejudgment interest under MCL 600.6013. 
2 Subcontractor Ackley was dismissed as a party prior to trial pursuant to a stipulated order.  
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Oakland and against T-M.  We affirm in all respects, except that we reverse and remand in 
regard to the trial court’s order denying plaintiff’s request for case evaluation sanctions against 
OCRC. 

I.  LAW OF THE CASE DOCTRINE   

 The law of the case doctrine is implicated in this appeal, so we begin by setting forth the 
governing principles applicable when examining the doctrine.  We review de novo the legal 
question of whether and to what extent the law of the case doctrine applies in a given situation.  
Kasben v Hoffman, 278 Mich App 466, 470; 751 NW2d 520 (2008).  In Grievance Administrator 
v Lopatin, 462 Mich 235, 259-260; 612 NW2d 120 (2000), the Michigan Supreme Court, 
explaining the principles regarding the law of the case doctrine, stated: 

 Under the law of the case doctrine, if an appellate court has passed on a 
legal question and remanded the case for further proceedings, the legal questions 
thus determined by the appellate court will not be differently determined on a 
subsequent appeal in the same case where the facts remain materially the same. 
The appellate court's decision likewise binds lower tribunals because the tribunal 
may not take action on remand that is inconsistent with the judgment of the 
appellate court. Thus, as a general rule, an appellate court's determination of an 
issue in a case binds lower tribunals on remand and the appellate court in 
subsequent appeals. 

 Law of the case applies, however, only to issues actually decided, either 
implicitly or explicitly, in the prior appeal. [Citations, footnote, and internal 
quotations omitted.] 

 The rationale behind the law of the case doctrine is to maintain consistency and to avoid 
reconsideration of issues and matters previously decided during the course of a particular 
lawsuit.  Schumacher v Dep’t of Natural Resources, 275 Mich App 121, 128; 737 NW2d 782 
(2007).  A conclusion by this Court that a prior appellate decision in the same case constituted 
error is not sufficient, in and of itself, to justify ignoring the doctrine.  Bennett v Bennett, 197 
Mich App 497, 500; 496 NW2d 353 (1992).  “Normally, the law of the case applies regardless of 
the correctness of the prior decision, but the doctrine is not inflexible.”  Freeman v DEC Int’l, 
Inc, 212 Mich App 34, 38; 536 NW2d 815 (1995).  The law of the case doctrine does not 
preclude reconsideration of a question if there has been an intervening change of law.  Id.  For 
this exception to apply, the change of law must occur after this Court’s initial decision.  Id. 

II.  ANALYSIS 

A.  DOCKET NO. 291989 

1.  OCRC’S CROSS-APPEAL ON TRIAL AND DAMAGE ISSUES 

 Because the issue of whether plaintiff is entitled to case evaluation sanctions rests on the 
assumption that the verdict in favor of plaintiff is legally sound, we shall first address OCRC’s 
cross-appeal, which challenges the soundness of the verdict.  T-M presents arguments in Docket 
No. 292159 that also cast aspersion on the verdict; however, T-M’s arguments mimic those 
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presented by OCRC.  Thus, plaintiff’s complaint that T-M lacks standing to raise appellate 
arguments on behalf of OCRC is essentially moot. 

(a)  RIPENESS 

 OCRC first argues that plaintiff’s inverse condemnation claim was not ripe.  OCRC 
asserts that plaintiff was obligated to obtain, but never did, a final decision from the City of 
Orchard Lake Village regarding wetland boundaries and development of the property in order to 
clarify the scope of any claimed limitations relative to the use of the property.  OCRC contends 
that, absent a final decision, “there could be no proper evaluation of whether a constitutionally 
cognizable deprivation of property or taking occurred.”  Matters concerning justiciability, such 
as the doctrine of ripeness, are reviewed de novo on appeal.  Michigan Chiropractic Council v 
Comm’r of the Office of Financial & Ins Services, 475 Mich 363, 369; 716 NW2d 561 (2006), 
overruled on other grounds in Lansing Schools Ed Ass’n v Lansing Bd of Ed, 487 Mich 349, 371; 
792 NW2d 686 (2010). 

 On review of OCRC’s brief submitted in the prior appeal, while OCRC did not use the 
“ripeness” nomenclature, the substance of the argument is virtually identical to the argument 
presented to us.  In the first appeal, the panel stated that “the trial court erred in determining that 
plaintiff could not establish an unconstitutional taking claim because it did not have a vested 
right to develop the property in the manner it desired, given that it never obtained final approval 
for its development plans.”  Estate Dev Co, slip op at 2.  This Court held that “plaintiff’s claim 
that its property was flooded is sufficient to establish that its vested property rights were 
affected.”  Id., slip op at 3.  Therefore, this Court previously addressed and ruled on the legal 
question now raised and then remanded the case for further proceedings.  Accordingly, the law 
of the case doctrine is properly applied to bar OCRC’s ripeness argument. 

 “When this Court reverses a case and remands it for a trial because a material issue of 
fact exists, the law of the case doctrine does not apply because the first appeal was not decided 
on the merits.”  Brown v Drake-Willock Int’l, Ltd, 209 Mich App 136, 144; 530 NW2d 510 
(1995), citing Borkus v Michigan Nat’l Bank, 117 Mich App 662, 666; 324 NW2d 123 (1982).  
On the basis of this caselaw, OCRC argues that it would be improper to apply the law of the case 
doctrine, considering that the prior decision merely resulted in a remand for trial predicated on 
the existence of a genuine issue of material fact.  We find that OCRC reads these cases much too 
broadly.  On the particular issue of whether plaintiff had a vested right to pursue a claim for 
inverse condemnation absent final approval from Orchard Lake relative to a specific wetlands 
line, the earlier panel decided the issue as a matter of law on the merits; it did not find that there 
was a genuine issue of material fact on the issue.  Stated otherwise, this Court made the legal 
determination that final approval from Orchard Lake was unnecessary to pursue the action, as the 
flooding of the property would form a sufficient basis to proceed.  Brown and Borkus do not  
preclude application of the law of the case doctrine relative to every issue determined by the 
appellate court, especially purely legal matters, simply because the appellate court ultimately 
reversed on the basis that genuine issues of material fact existed.   If we interpreted Brown and 
Borkus as suggested by OCRC, our ruling would essentially eviscerate the law of the case 
doctrine. 
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 Even absent application of the law of the case doctrine, the case was ripe to litigate.  With 
respect to the doctrine of ripeness, it precludes the adjudication of hypothetical or contingent 
claims before an actual injury has been sustained, and an action is not ripe if it rests on 
contingent future events that may not occur as anticipated or may not occur at all.  Michigan 
Chiropractic, 475 Mich at 371 n 14.  Ripeness focuses on the timing of an action, requiring an 
assessment of a pending claim to discern whether an actual or imminent injury is in fact present.  
Id. at 378-379.  OCRC relies on zoning cases that stand for the proposition that a property owner 
must obtain a final decision from the relevant municipality regarding the application of a zoning 
ordinance or regulation to the property owner’s land before it is possible to tell whether the land 
retained any reasonable beneficial use or whether existing expectation interests have been 
destroyed.  Braun v Ann Arbor Charter Twp, 262 Mich App 154, 158; 683 NW2d 755 (2004), 
citing MacDonald, Sommer & Frates v Yolo Co, 477 US 340, 349; 106 S Ct 2561; 91 L Ed 2d 
285 (1986).  We find that the zoning cases have no application for determining ripeness in the 
context of this case where plaintiff’s suit was premised on an alleged physical invasion of the 
property (water) set in motion by the road project and not merely the application of a zoning 
ordinance or regulation to property.  It is inherently logical to require a final determination from 
a municipality that has enacted a zoning ordinance or regulation before an affected property 
owner can sue the municipality for a property deprivation, given that the property owner may 
still be able to reasonably use or develop the land through alternative zoning mechanisms that the 
municipality ultimately could allow the property owner to employ.  See Oceco Land Co v Dep’t 
of Natural Resources, 216 Mich App 310, 314; 548 NW2d 702 (1996) (“A taking claim ripens 
when the landowner has received a final decision regarding the application of a regulation to his 
property”) (emphasis added).  But when there is an alleged physical invasion of property 
resulting from the government’s action, a lawsuit is ripe for judicial review.  See Lingle v 
Chevron USA, Inc, 544 US 528, 537; 125 S Ct 2074; 161 L Ed 2d 876 (2005) (“The 
paradigmatic taking requiring just compensation is a direct government appropriation or physical 
invasion of private property); Peterman v Dep’t of Natural Resources, 446 Mich 177, 189 n 16; 
521 NW2d 499 (1994) (when real property is actually invaded by induced water, earth, sand, or 
other material, a taking occurs within the meaning of the constitutions); Ashley v Port Huron, 35 
Mich 296 (1877) (“A municipal charter never gives and never could give authority to appropriate 
the freehold of a citizen without compensation, whether it be done through an actual taking of it 
for streets or buildings, or by flooding it so as to interfere with the owner's possession. His 
property right is appropriated in the one case as much as in the other”); Ligon v Detroit, 276 
Mich App 120, 132; 739 NW2d 900 (2007) (when a government taking results from an actual 
physical invasion of property, a taking occurs).  We agree with plaintiff that OCRC’s argument 
goes to the issue of determining the diminution of fair market value for purposes of assessing 
damages, not to whether the suit was ripe.  The substance of OCRC’s ripeness argument is 
renewed in connection with its argument that the damages awarded by the jury were excessive 
and speculative, which argument we reject later in this opinion. 

(b)  INSTRUCTIONS AND EVIDENCE ON ELEMENTS OF INVERSE CONDEMNATION 

 In three separately-framed arguments, OCRC contends that the trial court erred with 
respect to the instructions given to the jury on the liability aspect of the inverse condemnation 
claim, that plaintiff failed to provide evidence on the elements necessary to establish inverse 
condemnation, and that the OCRC could not be held liable for the acts of its contractors.  
Because these arguments dovetail into the single issue of what exactly must be proven to 
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establish a claim of inverse condemnation, we have consolidated the three arguments for 
purposes of our analysis.3  The trial court instructed the jury, in relevant part, as follows: 

 Plaintiff[’s] claim[] in this matter is called an inverse condemnation claim.  
An inverse condemnation claim is instituted by a private property owner whose 
property[,] while not formally taken by eminent domain proceedings for a public 
use[,] has been damaged by a public improvement undertaking or other public 
activity. 

 In order to establish its claim of inverse condemnation Plaintiff must 
prove that [OCRC] set into motion the destructive forces that caused damage to 
the Plaintiff’s property. 

 The government cannot avoid liability for inverse condemnation by 
authorizing work to be done by a third party whether the third party is an agent of 
the government or an independent contractor. 

 
                                                 
 
3  In regard to claims of instructional error, they are generally reviewed de novo on appeal 
and must be reviewed de novo when the claims concern questions of law or pure legal issues.  
Moore v Detroit Entertainment, LLC, 279 Mich App 195, 223; 755 NW2d 686 (2008); Jackson v 
Nelson, 252 Mich App 643, 647; 654 NW2d 604 (2002).  Jury instructions must include all of 
the elements of a cause of action and should not omit material issues, defenses, or theories of the 
parties when supported by the evidence.  Case v Consumers Power Co, 463 Mich 1, 6; 615 
NW2d 17 (2000).  “Instructions must not be extracted piecemeal to establish error.  Even if 
somewhat imperfect, instructions do not create error requiring reversal if, on balance, the 
theories of the parties and the applicable law are adequately and fairly presented to the jury.”  Id.    
Reversal on the basis of instructional error is only required if the failure to reverse would be 
inconsistent with substantial justice.  Id., citing MCR 2.613(A).  

 Regarding the claimed evidentiary failures, they were preserved below and encompassed 
within OCRC’s motion for directed verdict.  We review de novo a trial court's ruling on a motion 
for directed verdict or JNOV.  Sniecinski v Blue Cross & Blue Shield of Michigan, 469 Mich 
124, 131; 666 NW2d 186 (2003).  With respect to such motions, the evidence and all legitimate 
inferences are examined in a light most favorable to the nonmoving party.  Id.  “A motion for 
directed verdict or JNOV should be granted only if the evidence viewed in this light fails to 
establish a claim as a matter of law.”  Id.  If reasonable jurors could have honestly reached 
different conclusions, we cannot interfere with the jury's verdict, which must be allowed to stand.  
Zantel Marketing Agency v Whitesell Corp, 265 Mich App 559, 568; 696 NW2d 735 (2005).  
“Further, this Court recognizes the unique opportunity of the jury and the trial judge to observe 
witnesses and the fact-finder's responsibility to determine the credibility and weight of the 
testimony.”  Wiley v Henry Ford Cottage Hosp, 257 Mich App 488, 491; 668 NW2d 402 (2003). 
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 I have just listed for you the proposition on which the Plaintiff has the 
burden of proof.  For the Plaintiff to satisfy this burden, the evidence must 
persuade you that the proposition is true.  You must consider all of the evidence 
regardless of which party produced it. 

 If you decide that the Plaintiff has satisfied its burden of proof regarding 
its claim on inverse condemnation, you must decide the just compensation to be 
awarded to Plaintiff. 

At this juncture, the trial court launched into instructions addressing just compensation, fair 
market value, and related damage principles. 

 OCRC maintains that the trial court erred by failing to instruct the jury that plaintiff was 
required to prove that OCRC abused its legitimate governmental powers in affirmative actions 
directly aimed at the property, which actions were a substantial cause of the decline of the 
property’s value.  In conjunction with this argument, OCRC argues that plaintiff failed to submit 
evidence establishing these elements that should have been recited in the jury instructions.  
According to OCRC, its actions were directed at improving Pontiac Trail Drive, which it had a 
statutory duty to maintain in reasonable repair, and that the culvert itself was not even designed 
to direct water to plaintiff’s property.  Moreover, the road project plans certainly did not include 
blocking the culvert.  Indeed, the plans required the contractors to remove sediment collected in 
culverts.  We note that if the instructional arguments fail, the evidentiary arguments paralleling 
the instructional arguments also fail, as they both relate to the elements of inverse condemnation. 

 In Blue Harvest, Inc v Dep’t of Transportation, 288 Mich App 267, 277; 792 NW2d 798 
(2010), this Court recently explored a claim of inverse condemnation: 

 “An inverse or reverse condemnation suit is one instituted by a landowner 
whose property has been taken for public use without the commencement of 
condemnation proceedings.” Electro-Tech, Inc v H F Campbell Co, 433 Mich 57, 
88-89; 445 NW2d 61 (1989)(citation and quotation marks omitted). “While there 
is no exact formula to establish a de facto taking, there must be some action by 
the government specifically directed toward the plaintiff's property that has the 
effect of limiting the use of the property.” Dorman v Clinton Twp, 269 Mich App 
638, 645; 714 NW2d 350 (2006)(citation and quotation marks omitted). 
Generally, a plaintiff alleging a de facto taking or inverse condemnation must 
establish (1) that the government's actions were a substantial cause of the decline 
of the property's value and (2) that the government abused its powers in 
affirmative actions directly aimed at the property. Hinojosa v Dep’t of Natural 
Resources, 263 Mich App 537, 548; 688 NW2d 550 (2004). “Further, a plaintiff 
alleging inverse condemnation must prove a casual connection between the 
government's action and the alleged damages.” Id. 

 The property owner “must establish that the government abused its legitimate powers in 
affirmative actions directly aimed at the plaintiff’s property.”  Marilyn Froling Revocable Living 
Trust v Bloomfield Hills Country Club, 283 Mich App 264, 295; 769 NW2d 234 (2009).  “Where 
. . . property has been damaged rather than completely taken by governmental actions, the owner 
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may be able to recover by way of inverse condemnation.”  Merkur Steel Supply, Inc v Detroit, 
261 Mich App 116, 129; 680 NW2d 485 (2004); see also Spiek v Michigan Dep’t of 
Transportation, 456 Mich 331, 334 n 3; 572 NW2d 201 (1998) (an injury to an individual’s 
property that deprives the owner of the ordinary use of the property is the equivalent of a taking, 
entitling the landowner to compensation); Goldberg v Detroit, 121 Mich App 153, 158; 328 
NW2d 602 (1983). 

 The trial court failed to instruct the jury consistent with the above-cited caselaw, except 
with respect to the need to show an affirmative act, which was necessarily part of the instruction 
that plaintiff had to prove that OCRC set into motion destructive forces (hereafter “destructive-
forces instruction”).4  However, reversal is not warranted in light of the law of the case doctrine 
and our Supreme Court’s opinion in Peterman.  With respect to the law of the case doctrine, in 
its appellee brief in the first appeal, OCRC argued that plaintiff could not satisfy the elements of 
an inverse condemnation claim, essentially raising the same issues presented here.  This Court 
held: 

 To establish a de facto taking claim, plaintiff is also required to show 
causation.  This may be established by showing that defendant abused its 
legitimate powers through affirmative actions directly aimed at plaintiff’s 
property. 

 In Peterman, the Court held that the government’s action in constructing a 
boat launch and installing jetties, which resulted in the diminishment of the 
plaintiffs’ fast land, was sufficient to establish a taking.  Although the government 
did not directly invade the plaintiffs’ land, it set into motion the destructive forces 
that caused the erosion and eventual destruction of the plaintiffs’ property.  The 
Court rejected the government’s argument that it need not compensate the 
plaintiffs because its actions were within its legitimate power to improve 
navigation of the state’s waterways.  The Court concluded that “simply because 
the state is acting to improve navigation does not grant it the power to condemn 
all property without compensation.” 

 We believe that Peterman controls the disposition of this case.  As in 
Peterman, plaintiff presented evidence that [OCRC] set in [motion] destructive 
forces that caused flooding to plaintiff’s land.  Contrary to what [OCRC] argues, 
this case does not involve a situation where damage resulted because of an alleged 
omission by the government.  Rather, the basis for plaintiff’s taking claim is that 
[OCRC] engaged in affirmative acts in the exercise of its road construction 
activities that, while not directly invading plaintiff’s land, set into motion the 

 
                                                 
 
4 To the extent that OCRC continues to assert that plaintiff’s case involved omissions and not 
affirmative acts, we disagree, as did the prior panel.  Even though there may have been a failure 
to dislodge debris from the culvert, said inaction fell under the umbrella of the larger affirmative 
act of engaging in and performing activities under the road project.  
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destructive forces that caused the flooding to plaintiff’s property.  [Estate Dev Co, 
slip op at 4 (citations omitted; emphasis added).] 

 As reflected in this passage, the panel indicated that a claim of inverse condemnation 
may be established by showing that a governmental entity abused its legitimate powers through 
affirmative actions directly aimed at the plaintiff’s property.  But the panel phrased the 
proposition in such a manner that did not make it a mandatory part of the proofs.  Instead, it 
merely indicated that a plaintiff “may” establish a claim of inverse condemnation through such 
proofs.  Furthermore, the panel moved directly into a discussion of Peterman.  This Court’s prior 
opinion rejected OCRC’s arguments that are posed anew in the present appeal, i.e., that plaintiff 
had to prove (with consistent jury instructions thereon) that OCRC abused its legitimate 
governmental powers in affirmative actions directly aimed at plaintiff’s property.  There was no 
significant change evidence-wise between the documentary evidence presented at summary 
disposition and that introduced at trial with respect to whether OCRC abused its legitimate 
governmental powers in affirmative actions directly aimed at plaintiff’s property.  Regardless of 
the legal soundness of the panel’s earlier ruling, the ruling constitutes law of the case.  Freeman, 
212 Mich App at 38; Bennett, 197 Mich App at 500. 

 When the prior panel announced that Peterman was controlling and extensively applied 
Peterman in addressing the appellate issues, the principles from Peterman became the law of the 
case for purposes of remand and further proceedings, even if Peterman could be interpreted as 
being at odds with some of the other caselaw on inverse condemnation.  It would be expected 
that the trial court follow Peterman.  See Lopatin, 462 Mich at 260 (“[lower] tribunal may not 
take action on remand that is inconsistent with the judgment of the appellate court”).  Requiring 
proof that OCRC set into motion destructive forces that eventually caused damage to plaintiff’s 
property does not appear to entail a need to show a substantial causal link, a need to show abuse 
of legitimate governmental powers, or a need to show affirmative actions directly aimed at the 
property.  We disagree with OCRC’s assessment that the destructive-forces language only 
encapsulates the element of causation; rather, it also includes the need to show that the 
government committed a particular affirmative act that set forces into motion, even though the 
act need not be directly aimed at the property at issue, nor constitute an abuse of legitimate 
governmental powers.  It would patently offend the law of the case doctrine for us to reverse the 
trial court on the premise that it should have followed caselaw other than Peterman when the 
prior panel ruled that Peterman controlled; the whole purpose of the doctrine is to maintain 
consistency within a suit. 

 Even absent application of the law of the case doctrine, Peterman is binding Supreme 
Court precedent.  We shall briefly examine Peterman, wherein our Supreme Court ruled: 

 At issue is the erosion of plaintiffs' beachfront property because of the 
construction of a boat launch and jetties that altered the littoral drift of the current 
thereby depriving plaintiffs' property of the sand that had previously nourished 
and replenished it. Defendant contends that because it never actually invaded 
plaintiffs' property, its destruction is not embraced within the Taking Clause. In 
other words, defendant contends that its actions did not unconstitutionally take 
plaintiffs' property because the erosion of the beachfront was an indirect 
consequence of defendant's actions. . . . [T]his Court is reluctant to relieve the 

R
E

C
E

IV
E

D
 by M

SC
 6/1/2017 8:26:57 PM



-11- 
 

government of its duty to compensate a property owner unless the destruction of 
property is “too remote, trivial or uncertain” to deprive a claim of merit. 

* * * 

 Taking has been found, therefore, when the state has eliminated access to 
property, or made the usual access to plaintiffs' land very difficult. Similarly, 
damage to property caused by a nearby nuisance maintained by the state is 
compensable, as are damages arising from the removal of “lateral support of 
adjacent grounds to the injury of their owners.” In fact, inverse condemnation 
may occur even without a physical taking of property, where the effect of a 
governmental regulation is “to prevent the use of much of plaintiffs' property . . . 
for any profitable purpose.”  

 In short, 

 “‘[a]ny injury to the property of an individual which deprives the owner of 
the ordinary use of it is equivalent to a taking, and entitles him to compensation. 
So a partial destruction or diminution of value of property by an act of 
government, which directly and not merely incidentally affects it, is to that extent 
an appropriation.’” 

 In the instant case, the trial court found that defendant's actions were the 
proximate cause of the destruction of plaintiffs' beachfront property. Assuming 
that defendant did not directly invade plaintiffs' land, it undoubtedly set into 
motion the destructive forces that caused the erosion and eventual destruction of 
the property. Defendant was forewarned that the construction of the jetties could 
very well result in the washing away of plaintiffs' property, and the evidence 
reveals that the destruction of plaintiffs' property was the natural and direct result 
of the defendant's construction of the boat launch. The effect of defendant's 
actions were no less destructive than bulldozing the property into the bay. . . . 
Defendant, therefore, may not hide behind the shield of causation in the instant 
case.  [Peterman, 446 Mich at 188-191 (citations omitted; emphasis added).] 

 As indicated earlier in our opinion, the Peterman Court noted that when real property is 
actually invaded by induced water, earth, sand, or other material, a taking occurs within the 
meaning of the constitutions.  Id. at 189 n 16.  The Peterman Court clearly indicated that an 
inverse condemnation action could be sustained where damages were an indirect consequence of 
the government’s actions and absent a direct invasion of property.  The construction of the boat 
launch and jetties did not constitute an action directly aimed at the plaintiffs’ property, nor did 
the Court rely on a finding that the DNR abused its legitimate governmental powers, yet the 
inverse condemnation claim was held to be legally sound.  Ultimately, the key question in 
Peterman was whether the government set into motion destructive forces that caused damage to 
property and that framing of the issue is consistent with the instructions given by the trial court 
in the case at bar. 
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 OCRC next complains of error in the court’s instruction that characterized an inverse 
condemnation claim as one “instituted by a private property owner whose property while not 
formally taken by eminent domain proceedings for a public use has been damaged by a public 
improvement undertaking or other public activity.”  Contrary to OCRC’s argument, this 
instruction is consistent with the caselaw.  See Spiek, 456 Mich at 334 n 3; Merkur Steel, 261 
Mich App at 129; Goldberg, 121 Mich App at 158. 

 Next, OCRC argues that the trial court should have instructed the jury that OCRC could 
defend itself by showing that the contractors had negligently performed the work that resulted in 
the blocked culvert.  In that same vein, OCRC additionally maintains that the court should not 
have instructed the jury that OCRC was unable to avoid liability for inverse condemnation 
simply because it authorized the work to be done by third parties, whether an agent or an 
independent contractor.  OCRC argues that the instructions effectively made it “strictly liable for 
any and all acts by independent contractors whether those acts are properly part of a 
governmental project or they are negligent acts neither called for nor contemplated in the plans 
for the project.”  OCRC contends that this case was, at most, a negligence case and not one of 
inverse condemnation.  And OCRC is immune from liability for negligence claims relating to the 
performance of a governmental function, MCL 691.1407(1).  OCRC argues that plaintiff is 
attempting to circumvent governmental immunity for tort claims by reclassifying its tort claim as 
an inverse condemnation claim.  OCRC contends that because the various contractors actually 
performed the work that may have led to the clogging of the culvert, without OCRC’s direction 
to block the culvert, OCRC was insulated from liability, entitling it to a directed verdict. 

 OCRC fails to cite any relevant caselaw supporting the general proposition that a 
governmental entity cannot be held liable with respect to the law of inverse condemnation where 
activities causing a taking are performed by agents and contractors.5  In general, T-M and the 
subcontractors were performing work on behalf and under the authority of OCRC and they were 
acting within the scope of their authority.  See Sherlock v Mobile Co, 241 Ala 247, 249; 2 So2d 
405 (1941) (the county “cannot avoid liability to property owners for property taken or for injury 
done . . . by authorizing the work to be done by a third person acting by the county’s authority, 
whether such third person be an agent or an independent contractor”).  OCRC grounds its 
argument on the distinction that the specific acts that allegedly caused the flooding and wetlands 
expansion were not authorized by OCRC or envisioned as being part of the process in carrying 
out the engineering plans, but instead constituted negligence on the part of the contractors.  And 
it is the negligence aspect that shields OCRC from a claim of inverse condemnation.  OCRC 
implicitly appears to accept that if a project is completed by contractors pursuant to plans and 
specifications and absent any negligence, a governmental entity could be held liable for inverse 

 
                                                 
 
5 Importantly, we are not yet looking at this issue in the context of a tort or negligent act being 
committed by a contractor that results in a taking.  Rather, we are initially examining the issue in 
general terms of whether a governmental entity can escape an inverse condemnation claim 
because the activity at issue was performed by an agent or contractor.  
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condemnation if the project as designed caused a physical invasion of property, even though 
contractors performed the work. 

 In the context of tort law, a governmental agency is potentially liable only if the case 
against it falls into one of the enumerated statutory exceptions to governmental immunity.  
Stanton v Battle Creek, 466 Mich 611, 614-615; 647 NW2d 508 (2002).  Thus, merely because 
an employee or agent of a governmental entity was negligent, it does not mean that the entity 
itself is subject to liability, unless one of the exceptions applies.  MCL 691.1407(1) states that, 
“[e]xcept as otherwise provided in this act, a governmental agency is immune from tort liability 
if the governmental agency is engaged in the exercise or discharge of a governmental function.”  
There can be no reasonable dispute that OCRC was engaged in the exercise and discharge of a 
governmental function with respect to performing the road project.  See MCL 224.21(2) (“A 
county shall keep in reasonable repair, so that they are reasonably safe and convenient for public 
travel, all county roads, bridges, and culverts that are within the county's jurisdiction, are under 
its care and control, and are open to public travel”). 

 In the first appeal, OCRC argued that they were insulated from liability because it did not 
perform the construction activities that allegedly resulted in the damages.  The argument was 
implicitly yet clearly rejected by this Court, given that it examined evidence of trees, brush, 
vegetation, and debris blocking the culvert and considered that evidence in finding an issue of 
fact on causation.  And this evidence pertained to construction activities performed by the 
contractors.  While OCRC did not expressly frame its appellate arguments in the prior appeal in 
terms of contractor “negligence,” its focus on the activities of the contractors as a basis to affirm 
the summary dismissal order necessarily encompassed all activities, negligent or otherwise.  
Accordingly, the law of the case doctrine precludes consideration of OCRC’s contractor-tort 
arguments. 

 It is true that part of plaintiff’s suit, regardless of the constitutional labels used by 
plaintiff, sounded in tort law, where plaintiff alleged negligent performance by the contractors in 
executing the road project.  However, another aspect of this case that evolved with respect to 
erosion materials blocking the culvert was that there were some arguments and evidence that the 
removal of trees and bushes that would typically halt erosion, the change in the slope of the 
roadway embankment that made the slope steeper and the embankment more susceptible to 
erosion, the lack of any or adequate erosion controls, and the installation of an inadequately-
sized culvert, all of which were encompassed within the road project’s plans and designs, played 
a role in causing erosion sediment, soils, and materials to block the culvert.  OCRC fails to 
address this component of plaintiff’s case in relation to its contractor-tort argument.  Indeed, the 
foreign caselaw cited by OCRC supports a claim of inverse condemnation based on a project’s 
design that causes a physical invasion of property.  See, e.g., Bd of Comm’rs of the Little Rock 
Municipal Water Works v Sterling, 268 Ark 998, 1001-1002; 597 SW2d 850 (Ark App, 1980).  
We note that the no-cause verdict in favor of the subcontractors suggests that the jurors did not 
find any active contractor negligence.  We further note that OCRC does not appear to claim that 
its own negligence could not be relied upon by the jury in rendering its verdict, and there was 
evidence that OCRC was contacted about debris blocking the culvert and failed to timely clear 
the blockage. 
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 Furthermore, regardless of whether plaintiff’s case was premised in whole or in part on 
tort principles, Peterman can be read as permitting a negligence-based inverse condemnation 
claim, where its “setting into motion” language is very broad and not necessarily restricted to 
intentional governmental action, i.e., the government could negligently set into motion 
destructive forces.  This conclusion is supported by the Peterman Court’s statement that 
“because defendant’s unscientific construction of the boat launch unnecessarily caused the 
destruction of plaintiffs’ beach, compensation must be awarded for the loss of the beach.”  
Peterman, 446 Mich at 208 (emphasis added). 

 In sum, we reject OCRC’s contractor-tort arguments, and the trial court did not err in 
denying OCRC’s motion for directed verdict, nor did it err in connection with the jury 
instructions.6 

 Finally, OCRC asserts that the evidence revealed that the wetlands expansion occurred 
well in advance of the road project; therefore, plaintiff failed to establish that the road project set 
into motion destructive forces that caused the expansion.  We disagree.  There was sufficient trial 
evidence and inferences arising from the evidence, when viewed in a light most favorable to 
plaintiff, to allow the causation issue to go to the jury, which is consistent with the ruling by the 
prior panel that relied on documentary evidence comparable to the evidence that was eventually 
presented at trial. 

(c)  ATTORNEY MISCONDUCT 

 OCRC claims that plaintiff’s counsel committed misconduct when he made the following 
remarks during closing arguments on rebuttal: 

 Abraham Lincoln, great American, also a lawyer, wanted to ask his 
political opponent during a debate do you still beat your wife.  Do you still beat 
your wife.  Natural inclination is to answer no, but even that answer leaves the 
suspicion that at one time you did beat your wife.  And that’s a lawyer for you, 
they know tricks and they spend their careers devising schemes to do the best 
possible thing they can for their client in a court of law. 

 Mr. Potter [OCRC’s attorney] even shared with you one of the tricks he 
uses. . . .  Well, wasn’t that your strategy, Mr. Potter.  That’s a lawyer trick.[7] 

 
                                                 
 
6 OCRC also presents an argument built around the common-work-area doctrine.  We find, 
however, that the common-work-area doctrine has no relevancy to the case at bar, as we are not 
concerned with dangers at work sites that create a risk of injury to workers.  Latham v Barton 
Malow Co, 480 Mich 105, 111-113; 746 NW2d 868 (2008).  

 

R
E

C
E

IV
E

D
 by M

SC
 6/1/2017 8:26:57 PM



-15- 
 

 This is the sole instance of alleged misconduct.  Given the brevity of the comments and 
the fairly innocuous nature of the remarks, when examined in context and in light of the lengthy 
trial, the comments did not affect OCRC’s substantial rights and they were harmless, assuming 
that they were improper in the first place.  Reetz v Kinsman Marine Transit Co, 416 Mich 97, 
102-103; 330 NW2d 638 (1982); Hilgendorf v St John Hosp & Medical Ctr Corp, 245 Mich App 
670, 682-683; 630 NW2d 356 (2001).  Moreover, OCRC failed to preserve the issue with an 
objection or motion for mistrial, and it cannot reasonably be concluded that the remarks resulted 
or played too large of a part in the jury’s verdict, nor can it be found that the remarks denied 
OCRC a fair trial.  Reetz, 416 Mich at 102-103. 

(d)  REMITTITUR 

 OCRC argues in cursory fashion that it is entitled to remittitur or a new trial because the 
damages were excessive and speculative.  OCRC claims that the damages awarded to plaintiff, 
which were based on the decrease in the value of the property due to the property being 
undevelopable, were inherently speculative because the claim was not ripe.  Further, the Takings 
Clause does not guarantee property owners an economic profit from use of their land, and 
plaintiff’s past history of development around Mirror Lake demonstrated that claimed lost profits 
were purely speculative.  According to OCRC, plaintiff only provided projections and the 
projections were contingent on unknown and uncertain factors. 

 We initially find that OCRC, within the framework of the argument itself, fails to provide 
any citation to the record regarding the testimony on damages, fails to discuss any of the 
particular testimony on damages or just compensation, and it simply makes broad, sweeping 
complaints about the damage award absent elaboration and without tying them to the record and 
testimony.  As our Supreme Court stated in Mudge v Macomb Co, 458 Mich 87, 105; 580 NW2d 
845 (1998): 

 “It is not enough for an appellant in his brief simply to announce a 
position or assert an error and then leave it up to this Court to discover and 
rationalize the basis for his claims, or unravel and elaborate for him his 
arguments, and then search for authority either to sustain or reject his position. 
The appellant himself must first adequately prime the pump; only then does the 
appellate well begin to flow.” [Citation omitted.] 

 Additionally, the issue was not adequately preserved for appeal because OCRC never 
properly moved for a new trial premised on remitittur.  Pena v Ingham Co Rd Comm, 255 Mich 
 
7 Here, the “trick” supposedly used by OCRC’s attorney is that when he deposes an expert 
witness and obtains a favorable statement, counsel does not ask for an explanation concerning 
the statement, and then, when the expert testifies at trial, counsel elicits the favorable statement 
and when the expert attempts to explain the statement, counsel remarks that the expert never 
gave that explanation at the deposition.  OCRC omits this part of the closing rebuttal argument 
made by plaintiff’s counsel. 
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App 299, 315-316; 660 NW2d 351 (2003) (“Although defendant forcefully argues the 
excessiveness of the verdict, it never moved in the trial court for a remittitur or a new trial on this 
ground[,]” and “[c]onsequently, defendant has failed to preserve this argument for appellate 
review”).  We are fully aware of the procedural aspects of this case which transpired after entry 
of the judgments, including OCRC’s motion for remand filed with this Court.  However, it was 
OCRC’s failure to identify a remitittur issue in the remand motion that resulted in denial of the 
motion.  Estate Dev Co v Oakland Co Rd Comm’n, unpublished order of the Court of Appeals, 
entered June 25, 2009 (Docket Nos. 291989 and 292159). 

 Furthermore, OCRC’s arguments do not warrant reversal on the issue of damages.  With 
respect to the argument framed in terms of ripeness, the testimony by Janet Green, city clerk for 
Orchard Lake, and by Frank Bonzetti, one of plaintiff’s owners, established that the development 
was indeed going to be permitted by Orchard Lake, but for the expansion of the wetland lines.  
And it was that very expansion that formed the basis of plaintiff’s lawsuit.  It is nonsensical for 
OCRC to complain that plaintiff did not obtain final approval of the development when it was 
OCRC’s own conduct that deprived plaintiff of receiving that approval.  Further, while plaintiff 
may not have obtained a formal rejection from the city to proceed with the development, Green’s 
testimony clearly established that the project was dead because of the change in the wetland 
lines.8  Our analysis also provides further support for the conclusion that plaintiff’s suit was ripe. 

 In regard to the alleged excessive and speculative damage award, the testimony by 
Bronzetti, along with that of a real estate expert, provided evidence of the planned development, 
the costs associated with such a development, the revenues that likely would have been 
generated by the development in light of other developments, and the diminution in value of the 
property.  The testimony supported the dollar amount reached by the jury.  The damage award 
was not the result of improper methods, prejudice, passion, partiality, sympathy, corruption, or 
mistake, and the award was within the limits of what reasonable minds would deem just 
compensation for the damage sustained.  Freed v Salas, 286 Mich App 300, 334; 780 NW2d 844 
(2009).  The damage award was supported by objective factors and was firmly grounded in the 
record; to rule otherwise would usurp the jury’s authority to determine the amount of damages.  
Id.  Moreover, the jury was permitted to consider the most profitable and advantageous use of the 
land, even if the use was still in the planning stages and had not yet been executed.  Merkur 
Steel, 261 Mich App at 134-136.  This principle was included in a jury instruction here, and 
OCRC does not challenge that instruction.  The damages were not excessive, nor unduly 
speculative.  Reversal is unwarranted. 

  

 
                                                 
 
8 OCRC argues that the wetland boundaries may have changed between 1984 and prior to 
commencement of the road project; therefore, reliance on the new survey in relationship to 
proving damages made the damage request and award speculative.  However, this was an issue 
properly left for the jury to contemplate and not for us resolve as a matter of law.    
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(e)  JNOV 

 In Docket No. 292159, T-M argues that OCRC was entitled to a JNOV on the inverse 
condemnation claim for reasons already addressed and rejected above. 

2.  PLAINTIFF’S APPEAL REGARDING DENIAL OF CASE EVALUATION SANCTIONS 

 Plaintiff appeals the trial court’s denial of its motion seeking case evaluation sanctions 
against OCRC.  This issue is complicated by the procedural history of the case relative to the 
dates associated with case evaluation, the timing of the order granting OCRC’s motion for 
summary disposition, and the subsequent reversal of that ruling by this Court on appeal.  This 
Court reviews de novo a trial court’s decision whether to grant case evaluation sanctions under 
MCR 2.403(O).  Campbell v Sullins, 257 Mich App 179, 197; 667 NW2d 887 (2003).  The legal 
principles governing the construction and application of statutes apply equally to the 
interpretation of court rules.  In re KH, 469 Mich 621, 628; 677 NW2d 800 (2004).  Accordingly, 
we begin with examining the plain language of the court rule, and if it is unambiguous, “we must 
enforce the meaning expressed, without further judicial construction or interpretation.”  Id. 

 Plaintiff argues that case evaluation sanctions should have been awarded pursuant to 
MCR 2.403(O)(1), where OCRC rejected the $75,000 case evaluation recommendation, and 
where the verdict of $1,747,000 was more favorable to plaintiff than the case evaluation.  MCR 
2.403(O)(1) provides: 

 If a party has rejected an evaluation and the action proceeds to verdict, that 
party must pay the opposing party’s actual costs unless the verdict is more 
favorable to the rejecting party than the case evaluation.  However, if the 
opposing party has also rejected the evaluation, a party is entitled to costs only if 
the verdict is more favorable to that party than the case evaluation. 

Plaintiff and OCRC both rejected the case evaluation by operation of MCR 2.403(L)(1) 
when they failed to file a written acceptance or rejection.  A “verdict” includes the jury verdict 
entered against OCRC.  MCR 2.403(O)(2)(a).  A verdict is “considered more favorable to a 
defendant if it is more than 10 percent below the evaluation, and is considered more favorable to 
the plaintiff if it is more than 10 percent above the evaluation.”  MCR 2.403(O)(3).  The verdict 
here was more than ten percent above the case evaluation.  Under the plain language of the court 
rule, plaintiff was entitled to actual costs, which include a reasonable attorney fee for services 
necessitated by the rejection of case evaluation.  MCR 2.403(O)(6)(b).  The question that we 
must answer is whether entry of the order granting OCRC’s motion for summary disposition 
during the 28-day, case-evaluation response period (hereafter “response period”) excused OCRC 
from further participation in the case evaluation process and from having to make an acceptance-
rejection decision before the response period expired, such that OCRC cannot be sanctioned after 
the inverse condemnation claim was reinstated and plaintiff obtained a more favorable verdict 
than the case evaluation. 

 We find that because plaintiff had a right to move for reconsideration, MCR 2.119(F), 
and to file an appeal, MCR 7.205, there always remained a possibility that plaintiff’s case might 
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be reinstated, and thus OCRC remained a party who was obliged to participate in case evaluation 
until all postjudgment measures had been exhausted. 

 Under MCR 2.403(O)(1), the liability for costs can potentially arise only where “a party 
has rejected an evaluation and the action proceeds to verdict[.]”  (Emphasis added.)  Further, 
under MCR 2.403(O)(2)(c), a “verdict” includes “a judgment entered as a result of a ruling on a 
motion after rejection of the case evaluation.”  (Emphasis added.)  These two provisions support 
the proposition that, for purposes of chronology, you must first have a rejection of case 
evaluation followed by the entry of an unfavorable verdict before the rejecting party on the losing 
end of the verdict becomes liable for sanctions.  Therefore, in our case, when the trial court 
entered the order granting OCRC’s motion for summary disposition prior to OCRS’s rejection of 
case evaluation, and there is no dispute that a summary disposition order is a verdict, it would 
first appear that OCRC had safe haven from any sanctions, such that it should be excused from 
further participation in the case evaluation process before the response period lapsed.  However, 
even though OCRC was temporarily protected from sanctions, a broader view of the litigation 
and the workings of reconsideration and appellate rules would have put OCRC on notice that the 
summary disposition order was subject to reversal on reconsideration or appeal, with a 
possibility of an unfavorable verdict looming on the horizon.  Because of this procedural reality, 
the balance of the response period remained relevant and the case evaluation was not rendered 
moot, despite the order granting summary disposition in favor of OCRC.  There is no language in 
MCR 2.403(O) supporting OCRC’s position.  Support for our conclusion is found in Peterson v 
Fertel, 283 Mich App 232; 770 NW2d 47 (2009).9 

 Here is an outline of the events as they transpired in Peterson, id. at 234: 

1. April 16, 2007 – The case evaluation took place and the panel recommended an award in 
 favor of the plaintiff and against two defendant doctors. 

2. May 1, 2007 – The trial court granted summary disposition in favor of the doctors on 
 motions filed after the case evaluation recommendation was revealed. 

3. May 11, 2007 – The plaintiff filed a motion for reconsideration of the summary 
 disposition order. 

4. May 15, 2007 – The plaintiff rejected case evaluation by operation of MCR 2.403(L)(1) 
 when she failed to accept or reject during the 28-day response period. 

5. May 15, 2007 (or earlier) – One doctor accepted and one doctor rejected the case 
 evaluation. 

 
                                                 
 
9 Plaintiff did not cite Peterson in the original motion for case evaluation sanctions on April 1, 
2009.  This is because the Peterson opinion was not issued until April 9, 2009.  Peterson was 
cited in plaintiff’s motion for reconsideration of the trial court’s order denying case evaluation 
sanctions.   
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6. June 19, 2007 – The trial court denied the plaintiff’s motion for reconsideration and later 
 awarded case evaluation sanctions to the doctors. 

 The plaintiff appealed the award of sanctions, arguing that the trial court erred “because 
the trial court granted summary disposition . . . before plaintiff rejected the case evaluation.”  Id. 
at 236-237 (emphasis in original).  The plaintiff maintained “that the trial court made its 
dispositive ruling before the rejection and that this rendered the case evaluation irrelevant 
because [the doctors] were already dismissed from the case.”  Id. at 237.  This Court, in 
affirming the sanctions, held that the order denying the plaintiff’s motion for reconsideration 
qualified as a “verdict” under MCR 2.403(O)(2)(c) and that this provision “does not limit its 
definition of ‘verdict’ to orders following motions for summary disposition.”  Id.  According to 
the Peterson panel, the order denying reconsideration “indisputably constitutes a ruling on a 
motion after plaintiff rejected the case evaluation.”  Id.  Stated otherwise, the Peterson panel 
ruled that simply because a summary disposition order had been entered, it did not mean that the 
balance of the case evaluation response period was rendered moot, as a subsequent order of the 
court could also fit the definition of a “verdict” and arise after a rejection.  The jury verdict here, 
entered after the summary disposition order was entered and pursuant to plaintiff’s right to seek 
reconsideration and an appeal, arose after OCRC rejected the case evaluation. 

 As indicated in Peterson, id. at 237-238: 

 [U]nlike cases holding that certain orders do not constitute verdicts, this 
case does not involve an alternative resolution, like settlement or arbitration, that 
would indicate a mutual decision to avoid further litigation and trial. Plaintiff 
characterizes the case evaluation as “totally irrelevant” after the grant of summary 
disposition, but this ignores the plain objective of a motion for reconsideration in 
this context, which is to call attention to the trial court's alleged error in granting 
the motion for summary disposition, to urge the reversal of that decision, to keep 
the action alive against the defendants and, at its essence, to continue the litigation 
toward trial. 

 Here, plaintiff had 21 days from entry of the summary disposition order in which to file 
its motion for reconsideration, MCR 2.119(F)(1), “in order to keep the action alive,” and during 
a portion of that time period the clock continued to tick with respect to accepting or rejecting the 
case evaluation.  The fact that plaintiff filed its motion for reconsideration on the last day of the 
response period is irrelevant, as there remained additional time to file the motion under MCR 
2.119(F)(1), which should have kept OCRC’s guard up.  Even after the denial of the motion for 
reconsideration, plaintiff filed the appeal, MCR 7.205, “in order to keep the action alive.”10  
 
                                                 
 
10 This Court has determined that "it is the ultimate verdict that the parties are left with after 
appellate review is complete that should be measured against the mediation evaluation to 
determine whether sanctions should be imposed on a rejecting party pursuant to MCR 2.403(O)." 
Keiser v Allstate Ins Co, 195 Mich. App. 369, 374-375; 491 N.W.2d 581 (1992); see also 
McManamon v Redford Charter Twp, 273 Mich App 131; 730 NW2d 757 (2006). 

 

R
E

C
E

IV
E

D
 by M

SC
 6/1/2017 8:26:57 PM



-20- 
 

Plaintiff succeeded and eventually obtained a verdict more favorable to it than the case 
evaluation rejected by OCRC.  Had plaintiff succeeded on the motion for reconsideration 
followed by the favorable jury verdict, absent this Court’s involvement in the suit, it certainly 
would have been entitled to case evaluation sanctions.  Accordingly, case evaluation was not 
rendered moot after entry of the summary disposition order, and OCRC’s rejection of case 
evaluation subjected it to the possibility of sanctions should plaintiff ultimately succeed during 
the remaining course of the litigation.  It must be noted that had this Court affirmed the order 
granting OCRC’s motion for summary disposition, the order denying plaintiff’s motion for 
reconsideration would have constituted a “verdict” entered after plaintiff’s rejection of case 
evaluation under the Peterson analysis, thereby entitling OCRC to sanctions.  The balance of the 
response period was not moot as to any party.11  

 T-M and OCRC argue that awarding case evaluation sanctions to plaintiff goes against 
the purpose of sanctions, which is to place the burden of litigation costs onto the party that 
rejected the case evaluation recommendation in order to move toward and force a trial, and 
OCRC did not reject in an effort to take the case to trial as the case had already been dismissed, 
but plaintiff was attempting to force a trial.  This argument is inconsistent with Peterson and the 
language of MCR 2.403(O), which does not preclude a party from receiving case evaluation 
sanctions just because it rejected the case evaluation and proceeded to trial.  Ultimately, under 
MCR 2.403(O), it does not matter why OCRC rejected the case evaluation.  In fact, MCR 
2.403(O)(1) allows case evaluation sanctions to be awarded to a party even where the party 
rejected the recommended award if the subsequent verdict is more favorable to that rejecting 
party than the case evaluation, unless the exception in MCR 2.403(O)(11) applies.  MCR 
2.403(O)(11), the “interest of justice” exception, does not apply here because it is only 
implicated when “the ‘verdict’ is the result of a motion,” not a jury trial.  OCRC’s argument that 
sanctions should not be awarded because of the unusual sequence of events in this case lacks 
merit because the caselaw cited in support of the proposition dealt with the “interest of justice” 
exception, which is not implicated. 

 In sum, the trial court erred in denying plaintiff’s request for case evaluation sanctions.  
We remand for further proceedings relative to the calculation of the proper amount of sanctions. 

B.  DOCKET NO. 292159 

1.  T-M’S APPEAL OF THE DIRECTED VERDICT ON INDEMNIFICATION 

The issue of indemnification is controlled by MDOT’s specifications, and in particular 
section 107.10A, which was incorporated into the OCRC/T-M contract and which provided: 

 
 
11 T-M’s reliance on Salter v Patton, 261 Mich App 559; 682 NW2d 537 (2004), for the 
proposition that following a dismissal a defendant is no longer a party to the case is wholly 
lacking in merit, as the defendants in Salter were dismissed because of a settlement agreement, 
which would not permit a party thereafter “to keep the action alive,” and not an order granting 
summary disposition.  Other cases cited by T-M are also irrelevant and distinguishable. 
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 The Contractor [T-M] shall save harmless, indemnify and defend in 
litigation the State, the Commission, the Department and its agents[12] and 
employees, against all claims for damages to public or private property and for 
injuries to persons arising out of and during the progress and to completion of 
work.   

In Badiee v Brighton Area Schools, 265 Mich App 343, 351-352; 695 NW2d 521 (2005), 
this Court set forth the following governing principles with regard to contractual 
indemnification: 

 This Court construes indemnity contracts in the same manner it construes 
contracts generally. “An unambiguous contract must be enforced according to its 
terms.” If indemnity contracts are ambiguous, the trier of fact must determine the 
intent of the parties. “While it is true that indemnity contracts are construed 
strictly against the party who drafts them and against the indemnitee, it is also true 
that indemnity contracts should be construed to give effect to the intentions of the 
parties.” [Citations omitted.]  

T-M argues that the trial court erred in directing a verdict in favor of OCRC because the 
indemnification provision does not expressly or implicitly apply to inverse condemnation claims.  
According to T-M, the indemnification provision only covers tort-type damages, which are 
distinct from constitutional awards for governmental takings.  This argument lacks merit.  An 
inverse condemnation claim can be based on a physical invasion of property caused by the 
government, giving rise to a claim for damages in order to make the property owner whole.  
Spiek, 456 Mich at 334 n 3; Merkur Steel, 261 Mich App at 134-136; Goldberg, 121 Mich App 
at 158.  The indemnification agreement covered “all” claims for damages to private property 
arising out of and during the progress of the road project.  Contrary to T-M’s arguments, the 
language in the indemnification agreement is plain and unambiguous, and it necessarily 
encompasses the inverse condemnation claim filed by plaintiff.  Because the indemnification 
provision is not ambiguous, there was no need for the jury to address and resolve the parties’ 
intent and sending the issue to the jury would have been error.  And this analysis and conclusion 
is equally applicable to T-M’s argument that the agreement’s requirement to procure insurance 
for “property damage” did not entail insurance for inverse condemnation losses.  The case 
involves property damage, pure and simple. 

T-M contends that the indemnification provision is unenforceable and violates public 
policy pursuant to MCL 691.991, which provides: 

 A covenant, promise, agreement or understanding in, or in connection 
with or collateral to, a contract or agreement relative to the construction, 
alteration, repair or maintenance of a building, structure, appurtenance and 
appliance, including moving, demolition and excavating connected therewith, 

 
                                                 
 
12 This includes OCRC, and there is no dispute on that matter.  

R
E

C
E

IV
E

D
 by M

SC
 6/1/2017 8:26:57 PM



-22- 
 

purporting to indemnify the promisee against liability for damages arising out of 
bodily injury to persons or damage to property caused by or resulting from the 
sole negligence of the promisee or indemnitee, his agents or employees, is against 
public policy and is void and unenforceable. 

 First, the indemnification agreement did not pertain to the construction or repair of a 
“building, structure, appurtenance and appliance.”  Further, under the statute, “an indemnitor is 
not liable for the indemnitee’s negligence, unless the indemnitor is also negligent, regardless of 
contractual language to the contrary.”  Sentry Ins Co v Nat’l Steel Corp, 147 Mich App 214, 219; 
382 NW2d 753 (1985).  Here, OCRC’s liability was premised, in part, on the negligent or 
wrongful actions of T-M, the indemnitor.  Therefore, MCL 691.991 does not bar application of 
the indemnification agreement.  We note that the statute refers to the “sole negligence of the 
promisee or indemnitee, [or] his agents.”  (Emphasis added.)  T-M, Oakland, and Owen were all 
agents of OCRC, and these are the only parties, plus OCRC, whose negligence or wrongdoing 
was at issue.  So, in a sense, the indemnification agreement is a covenant to indemnify OCRC for 
liability arising out of damage to property caused by or resulting from the sole negligence of 
OCRC and its agents (T-M, Oakland, and Owen).  However, because T-M also stood in the 
shoes of the indemnitor and was accused of negligence or wrongful conduct, the indemnification 
agreement could be enforced without offending MCL 691.991. 

Finally, T-M argues that the doctrine of acquiescence precludes OCRC from being 
indemnified by T-M.  OCRC argues that the doctrine of acquiescence does not apply in this case 
because there is no contractual provision limiting T-M’s obligation to indemnify OCRC.  T-M, 
citing law from other jurisdictions, asserts that the doctrine of acquiescence is applied to prevent 
indemnitees from recovering full indemnity where they have acquiesced in the condition giving 
rise to the underlying liability.  Illinois Central Gulf R Co v Crown Zellerbach, 859 F2d 386, 390 
(CA 5, 1988).  T-M argues that OCRC acquiesced in blocking the culvert when it failed to timely 
respond to repeated notifications of the blocked culvert.  OCRC notes that Illinois Central also 
indicated that the doctrine should only be employed to the extent that it is consistent with the 
express language and obvious purpose of the indemnification agreement. 

Assuming that this doctrine is applicable in Michigan and in non-railroad cases (T-M 
only cites railroad cases), the record does not support a conclusion that OCRC acquiesced to 
having a blocked culvert, and it certainly did not acquiesce to the flooding of plaintiff’s property.  
Instead, it simply failed to timely respond to notice that the culvert was blocked, and OCRC did 
eventually unplug the culvert, as did Oakland on occasion.  There was neglect, but not 
acquiescence.  Also, the property had already been flooded and damaged to some extent at the 
time of notification.  Further, applying the doctrine of acquiescence would be inconsistent with 
the express language of the indemnification agreement. 

Viewing the indemnification agreement in a light most favorable to T-M, the agreement 
clearly applied in this case and thus the trial court did not err in directing a verdict in favor of 
OCRC.  Sniecinski v Blue Cross & Blue Shield of Michigan, 469 Mich 124, 131; 666 NW2d 186 
(2003). 
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2.  T-M’S APPEAL OF THE NO-CAUSE VERDICT (GREAT WEIGHT) 

T-M argues that the evidence established that Owen and Oakland were solely responsible 
for clogging the culvert and failing to remove the debris from the culvert.  T-M points to 
evidence that Owen acknowledged that it was responsible for tree and stump removal and 
clearing, and that Oakland acknowledged that it was responsible for earthwork, grading, and 
culvert replacement.  Indeed, there was evidence that Oakland personnel discovered on occasion 
that the culvert was blocked and a crew unplugged it.  T-M further maintains that there was no 
evidence presented at trial that OCRC or T-M were at fault for blocking the culvert.  Therefore, 
T-M contends that the no-cause verdict was against the great weight of the evidence. 

 First, we agree with Owen and Oakland that T-M failed to preserve the issue for appeal.  
“[C]hallenges to verdicts on the ground that they are against the great weight of the evidence, 
must be raised in a motion for a new trial in order to preserve them for appeal.”  Heshelman v 
Lombardi, 183 Mich App 72, 83; 454 NW2d 603 (1990); see also MCR 2.611(A)(1)(e).  The no-
cause judgment at issue was a separate judgment from the $2.2 million judgment entered in favor 
of plaintiff and it had nothing to do with the order rejecting plaintiff’s request for case evaluation 
sanctions.  The $2.2 million judgment and order denying sanctions formed Docket No. 291989.   
Therefore, the filing of the claim of appeal in Docket No. 291989 by plaintiff on May 6, 2009, 
did not preclude T-M from attacking the no-cause judgment through a motion for new trial, as 
this Court did not yet have jurisdiction over the no-cause judgment.  See MCR 7.208(A) (after 
claim of appeal, the trial court may not set aside or amend the judgment “appealed from”).  It 
was T-M’s own action in filing the claim of appeal in Docket No. 292159 on May 15, 2009, 
relative to the no-cause judgment that effectively divested the trial court of jurisdiction to hear 
and decide a motion for new trial premised on a great-weight argument.  T-M should have first 
filed its motion for new trial, obtained a ruling, and then filed its claim of appeal as to the no-
cause judgment.  T-M argues that this Court’s order on the remand motions, which provided that 
the parties “failed to demonstrate that there is an issue sought to be reviewed on appeal that 
should be decided initially by the trial court,” was an expression by this Court that it was 
unnecessary to preserve the great-weight argument below before we addressed the issue.  Estate 
Dev Co v Oakland Co Rd Comm’n, unpublished order of the Court of Appeals, entered June 25, 
2009 (Docket Nos. 291989 and 292159).  However, it was T-M’s failure to adequately identify 
its great-weight argument in its motion to remand filed with this Court that accounted for the 
Court’s wording of the order. 

 Furthermore, the issue is not adequately briefed.  As to both subcontractors, the jury 
answered “no” to the verdict questions asking whether they had breached the subcontracts, 
whether they had been required to obtain liability insurance, whether they were required to 
contractually indemnify T-M, and whether they owed contribution to T-M.  These questions 
correlated to the specific causes of action alleged in T-M’s third-party complaint.  While T-M 
argues that there was no evidence that it did anything to block the culvert and that the evidence 
showed that the subcontractors were to blame, T-M does not engage in any discussion 
whatsoever to connect the evidentiary matters to subcontracts, liability insurance, contractual 
indemnification, and contribution.  Indeed, there is a complete absence of any discussion of 
contract, insurance, indemnification, and contribution law.  T-M needed to discuss the 
evidentiary problems in relationship to, for example, the cause of action for breach of 
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subcontract – how does the fact that the subcontractors caused the culvert blockage equate to a 
breach of the subcontracts, what do the subcontracts even provide and require? 

 Moreover, T-M’s argument substantively fails.  In Allard v State Farm Ins Co, 271 Mich 
App 394, 406-407; 722 NW2d 268 (2006), this Court, addressing a great-weight claim, stated: 

 We review for an abuse of discretion a trial court's denial of a motion for 
new trial. When a party challenges a jury's verdict as against the great weight of 
the evidence, this Court must give substantial deference to the judgment of the 
trier of fact. If there is any competent evidence to support the jury's verdict, we 
must defer our judgment regarding the credibility of the witnesses. The Michigan 
Supreme Court has repeatedly held that the jury's verdict must be upheld, “even if 
it is arguably inconsistent, ‘[i]f there is an interpretation of the evidence that 
provides a logical explanation for the findings of the jury.’” “‘[E]very attempt 
must be made to harmonize a jury's verdicts. Only where verdicts are so logically 
and legally inconsistent that they cannot be reconciled will they be set aside.’” 
[Citations omitted.] 

 Here, there is no basis to grant T-M a new trial on the theory that the verdict was against 
the great weight of the evidence.  As indicated by Oakland and Owen, there was sufficient 
evidence from which the jury could have reasonably determined that OCRC and/or T-M were at 
fault for the culvert blockage and not the subcontractors.  As discussed above, part of plaintiff’s 
case was predicated on design and planning flaws and defects relative to the road project that 
made the culvert susceptible to being blocked by soils and sediments as caused by erosion.  
Owen and Oakland had nothing to do with the plans and designs; they merely carried out certain 
aspects of the project.  Additionally, the jury could have solely faulted T-M and/or OCRC 
because of their oversight responsibilities and failure to timely unplug the blocked culvert after it 
was called to OCRC’s attention.  Finally, Owen correctly asserts that there was evidence that its 
work on the project near or around the culvert site was completed before the new culvert was put 
in and before any problems developed and that its work on the project had nothing to do with the 
blockage.  In sum, T-M’s great-weight argument fails on multiple levels. 

C.  DOCKET NO. 295968 

T-M’S APPEAL OF ORDER AWARDING CASE EVALUATION SANCTIONS 

 T-M appeals the trial court’s order awarding Oakland case evaluation sanctions.  The 
case evaluation recommendation was for Oakland to pay T-M $45,000 on T-M’s third-party 
complaint.  Oakland accepted the evaluation before summary disposition was granted in favor of 
OCRC, with T-M formally rejecting the evaluation after entry of the summary disposition order.  
In simplest of terms, given the no-cause jury verdict, which was more favorable to Oakland than 
the case evaluation, along with T-M’s previous rejection of the case evaluation, MCR 
2.403(O)(1) and (4)(a) mandated the trial court to award sanctions to Oakland. 

 Many of T-M’s arguments are comparable to those made by OCRC in relation to 
plaintiff’s request for case evaluation sanctions.  T-M contends that the case evaluation process 
became moot once the trial court entered the order granting OCRC’s motion for summary 
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disposition.  For all of the reasons discussed earlier in this opinion, these arguments necessarily 
fail.  The case evaluation process did not become moot and the litigation was not at an end 
simply because summary disposition was granted, where plaintiff had the procedural 
opportunities to seek reconsideration and an appeal.  In fact, T-M’s arguments have even less 
merit than OCRC’s arguments because the summary dismissal order pertained to plaintiff’s suit 
against OCRC and not T-M’s third-party action against Oakland, which remained pending.  
Although the trial court found the third-party claims to be moot after it granted OCRC’s motion 
for summary disposition, that dismissal did not mean that T-M’s third-party complaint against 
Oakland was dismissed, which complaint was based in part on breach of a subcontract as to the 
road project and the procurement of insurance.  This fact was made quite evident and clear when 
this Court dismissed plaintiff’s claim of appeal for lack of jurisdiction back in 2006 because the 
third-party claims had not been dismissed.  Estate Dev Co v Oakland Co Rd Comm’n, 
unpublished order of the Court of Appeals, entered July 17, 2006 (Docket No. 271438). 

T-M argues that CAM Constr v Lake Edgewood Condominium Ass’n, 465 Mich 549; 640 
NW2d 256 (2002), supports a conclusion that the summary dismissal of OCRC essentially ended 
the entire civil action and thus the case evaluation process terminated, as case evaluation is not a 
piecemeal process.  Again, even if one accepted that summary dismissal of OCRC temporarily 
rendered irrelevant T-M’s third-party complaint against Oakland, the summary dismissal itself 
did not render the case evaluation process meaningless because plaintiff had the right to seek 
reconsideration and an appeal.  Further, reliance on CAM Constr is misplaced.  The question 
there was “whether a party may appeal an adverse summary disposition judgment on one count 
of a multicount action after accepting a case evaluation rendered under MCR 2.403.”  Id. at 550.  
The Court held that under MCR 2.403(M)(1), which provides that a party’s acceptance of a case 
evaluation disposes of all claims in the action, after acceptance of a case evaluation, “a party may 
not subsequently appeal an adverse summary disposition on one count in the action.”  Id. The 
CAM holding and analysis has absolutely no bearing on resolving the case evaluation issue in the 
instant case.  We note that MCR 2.403(O)(4)(a) addresses “cases involving multiple parties” and 
provides that “in determining whether the verdict is more favorable to a party than the case 
evaluation, the court shall consider only the amount of the evaluation and verdict as to the 
particular pair of parties, rather than the aggregate evaluation or verdict as to all parties.”  
Accordingly, the focus had to be on the evaluation and verdict as between T-M and Oakland, not 
the evaluation as between OCRC and plaintiff, and the no-cause verdict was more favorable to 
Oakland than the $45,000 evaluation, which T-M formally rejected and Oakland accepted. 

 Next, T-M argues that the case evaluation sanctions should not have been awarded 
because the case did not proceed to trial in the “normal fashion” under MCR 2.403.  MCR 
2.403(N)(1) provides that when “all or part of the evaluation of the case evaluation panel is 
rejected, the action proceeds to trial in the normal fashion.”  Subsection (N) discusses the nature 
of proceedings following a case evaluation rejection, focusing chiefly on circumstances where a 
case evaluation panel finds a claim or defense to be frivolous.  Subsection (O) governs the 
liability for costs, and the “normal fashion” language in (N)(1) is entirely irrelevant for purposes 
of determining sanctions under subsection (O). 

 None of T-M’s arguments are availing, and MCR 2.403(O) required the award of case 
evaluation sanctions in favor of Oakland.  
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III.  CONCLUSION 

 In Docket No. 291989, we hold that the trial court erred in denying plaintiff’s request for 
case evaluation sanctions.  Further, again in Docket No. 291989, we reject in total OCRC’s 
arguments that the inverse condemnation claim was not ripe for litigation, that there were 
instructional errors, that the elements of a taking were not established, that it could not be held 
liable for the negligence of the contractor and subcontractors, that there was prejudicial attorney 
misconduct, and that it was entitled to remittitur.  In Docket No. 292159, we hold that the trial 
court did not err in directing a verdict against T-M and in favor of OCRC on the third-party 
indemnification complaint, and we further hold that the jury verdict in favor of the 
subcontractors Oakland and Owen was not against the great weight of the evidence.  T-M’s 
arguments with respect to the judgment against OCRC and in favor of plaintiff on the inverse 
condemnation claim, which mimic OCRC’s arguments, also fail.  Finally, in Docket No. 295968, 
we hold that the trial court did not err in awarding case evaluation sanctions in favor of Oakland 
and against T-M. 

 In sum, we affirm in all respects, except that we reverse and remand in regard to the trial 
court’s order denying plaintiff’s request for case evaluation sanctions against OCRC.  We do not 
retain jurisdiction.  In regard to the taxation of costs under MCR 7.219, plaintiff is entitled to 
costs as the prevailing party against OCRC, OCRC is entitled to costs as the prevailing party 
against T-M, and Oakland and Owen are entitled to costs as the prevailing parties against T-M. 

/s/ William B. Murphy  
/s/ Cynthia Diane Stephens  
/s/ Michael J. Kelly  
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